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E. ulneſs of the Laws 
= ny 
which.is hert'veferred 
* ans ed: the Paimes 
© this Aren ement to the ſe- 
veral 15 of the Statutes, by 
notations . to the Particular 
Statute , Paragraph and Number, 
or diſtin Sentence of each Para- 
graph; ( Which is moſt proper to the 
laſt Edition now in the Preſs; ) and 
to ecvince the Necesſity or great 
Convenience of thoſe ſeveral Wayes 
of Section, without which I could 
not without ſome Difficulty diſcover 
the Meaning of any Caſes of the leaſt 
Variation; And therefore what I 
wrote for my on Eaſe, I hope will 
not 
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ABRIDGED. 


Stat. i, Eltz. 1. 
Of SUPREMACY. 


Age 2. The Statute of 1 & 2 Phil. 

and Mar. 8. mentioned 1 Eliz. 1. 

§ 2. N. 1, repealed 26 H. 8. 1, and 

35 H. 8. 3. by both which King 

H. 8. his Heirs and Succeſſors were declar- 

ed Supream Head of the Church of England, 

and by repeal of 1 and 2 Ph. and Mar. 8. thoſe 

other Statutes 26 H. 8. 1. and 35 H. 8. 3. 

were revived, and are again in force, 4 Injt. 
325. 

Page 5. By the abrogatian of the Juriſdi- 
ion ot any forreign Prelate 1 Eliz. 1. § 16. 
N. a. all Juriſdiction detived from ſuch Far- 

B reigner 


111. 


1 V. 


VI. 


1 


4 19. 1. Of Supremacy. 
er is abrogated likewiſe : and therefore 


he concurrent juriſdickion which the Arch- 


5 2 _— 


Biſhop of Canterbury is ſuppoſed to have in 
the inferiour Dioceles ought not now to be 
exerciſed by him, bur is utterly taken away 
by this Act: for he had it not as Arch-biſhop 
but as natus to the Pope, Hab. 17. Dr. 
James Cale, Lamb. 224. 

8. The Juriſdiction 


and authority 


by 1 Eliz. 1. G18. N. 1. given to the late 


Court, called the High Commiffion Court, 
are how taken away by 17 Car. 1 * 1.0 
4. N. 1. But the power given by 1 Eliz- 1. 
§ 18. N. 1. to the Queen to oonſtitute ſuch 
Commiſſioners was no more than ſhe had 
before by ancient prerogative and the Laws 
of the Land, for thereby ſhe might have 
made ſuch an Ecclefiaſtical Commiſſion , 
if 1 Eliz, 1. F 18. had never been made, 5. 
Co. 8. g. Cawtries Cale, and 2 Cr. 37. 

Page 13. If a man had done any deed 
or act, or executed any thi . amoun- 
ted to the holding, ſtanding with or maintain» 
ing the Spiritual or Eceleſiaſtical Juriſdicti- 
ction of any foreign Prelate, &. he might 
beſore the Statute of 23 Eliz. 1.4 8. Nr. 
have been indicted for it after the year cxpi- 
red for the reſtraint here 1 Elix. 1. § 3 1. N. 1. 
in point of time extends to offences commit - 
red by preaching , teaching, or words only, 


and not to all Caſes within this branch, as 


Wing. Crown 10. miſtakes. 
But now by the Statute 23 Elie. 1, 6 8. 
N. 1. It ſeemeth that the proſceution muſt 
| be 
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de within a year and a day for all-offences 2 
whatſoever againſt this Act. 333 
Page 13, 14- The half year here menti- In 
oned 1 El. 1. C3 T. N. 2. is not to be un- Dae. 
derſiood of fix months (as Wingate Crown 
10. miſtakes ) which is in Law to be accoun- 
ted ſecundum numerum ſingulorum dierum al- 
lowing XXVIIL dayes to every month, and 
not according to the Solar month, nor accor- 
ding to the Kalendar, unleſs it be on 13 Ed. 
1. NV. 2. ep. 5. H N. for — in Sure 
Impedit, and by 2 and 3 Ed.6.13.4 N. of 
proving a ſuggeſtion 1 Inft. 135. and 2 Crook 
166, 167. B. of Peterborowgh verl. Caterby, Tels 
vertan 100. Catesby vetl. ,and Hob, 179. 
ry againſt Collins, But the halfe year in 
1 Eliz.1. H 3 l. N. a. is to be underſtood accore 
ding to the Kalendar Infra pl. 65. | 
Page 14. Sir Eds. Coke 4 Ia. 331 in his VIII. 
Conſtruction of x Elis. 1. 31+ N. a. faith 
that no perſons ſhall be impeached for any 
of the offences by preaching, teaching, or 
words, unleſs they be lawfully indicted 
within the ſpace of half a year, but yet it 
ſeemeth, that the words of the. Statute will 
not bear ſuch a Cunſtruction, neither if they 
did, is it Law at this day, nor was then when 
the Inſtitutes were wrote. 
1. For that 1 Elis. 1. $31. N. 2. refers 
only to the Caſe of Impriſonment, that where 
the Offender by preaching , teaching, or 
words is impriſoned, and is not indicted 
within half a year after the offence com · 
mitted, he ſhall be ſet at liberty and oy 
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be no longer detained in Priſon for any ſuck! 


cauſe or offence, and this was done in f 


vour of liberty, and to prevent 4 long im- 
ſonment upon a malicious and ground 
as accuſation 3 but there is no colour to 
extend the words to the Offender, who was 
never impriſoncd, altho the offence was by 
preaching, teaching, or words only... Io} 
2. Put the Caſe, thæt an Offender by piea- 
ching, teaching, or words; had been impri- 
I within the half year, yet it ſeems ve- 
ry queſtionable , whether at the half years 


end, when he was ſet at liberty (as he ought 


to be by 1 Elig. 1. C3 1. N. 2. if he be not 
in the mean time indicted) he ſhould have 
been clearly diſcharged by this Act from a- 
ny proſecution, during the Halt year then 
next following, for altho it be {aid (he, ſhall 
be no longer detained in P2ifon fo? any 
ſueh cauſe oꝛ offence) yet that ſeems to 
refer” only*to his impriſonment before con- 
viction, and C detatned) imports as much, 
Vg. That he ſhould not be continued or 
remain in the ſame impriſonment, which he 
ſuffered within the firſt half year, before 
any Indictment was found againſt him, but 
not that he ſhould not be' indicted after- 
wards within the-compaſs of the year, and 


it found guilty ſuffer the impriſonment- and 


other penalties inflicted by this act; and it 

mizht ſo have happened; that an Offender 

by preaching ; teaching, or words might 

have been accuſed; taken, and impriſoned a 

day or two befote the half year next =- 
E 6 l 


the offence expired, in which Caſe it can - 
not he thought to be the meaning of the 
makers of the Law, that by his impri ſon- 
ment for a day or two he ſhould. eſcape the 
pehalties of the Law, and could not be af - 
ter wards indicted within the compaſs of the 
4 year, and yet in that Caſe he ought to be ſet 
at liberty by the expreſs words of the Act, 
which faith (he ſhall be ſet at liberty 
if not dicted within half a year after 
the offence ) and not half a year after his 
impriſonment. e 
3. It ceems now to be out of doubt, but that 
any Offender againſt 1 Eliz. 1. altho by prea- 
ching, teaching, or words, may be indicted at 
any time within a year and a day after the of- 
tence committed and that by 23 Elix. i. & S. N. 
1. which ſaith, that all offences againſt 1 Elix. 
1. and 5 Elix. 1. and 13 Elix. 2. touching ac- 
knowledgment of her Majeſties Supream Go- 
vernment in Cauſes Eccleſiaſtical (hall and 
may be inquirable within a year and a day at- 
ter the offence committed, and the affirming 
or maintaining the Spiritual or Eceleſia ſtical 
Juriſdiction of a Foreigner was without que- 
ſtion an offence againſt her Majeſties Supream 
Government in CauſesEccletiatiical,6c again it 
the acknowledgment thereof, ſo that the year 
limited by 23 Elig. 1. C S. N. I. is now extended 
to a day further: and what ever the meaning of 
ic was as to the halt year all offences againſt it, 
whether by preaching, teaching, or words, or c- 
therwiſe( for 23 Elix. 1. & N. N. I. is general, and 
reaches all offences whatſoever againſt I Eli. i. 
B 3 touch- 
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1 Elz. 1. Of Supremacy. | 
touching the Supremacy Eccleſiaſtical , may 
now be inquired of within a year and a in, 

whether the party be in priſon or not, hut yet 
it ſeemeth, that in Caſe of Impriſonment 
within the firſt half year this proviſion z Elix. 
1. C31. Na. for the ſetting at liberty of the 
Priſoner at the end thereof, if he be not be- 
fore that time indicted, remains ſtill in force, 
| 1 by 23 Elis. 1. 6 8. 
* Yo I, 

Tx: 16. The Proviſion made in 1 Eliz. 
Dicrity. I.) 34. N. 1. and other Acts of Parliament 
| for the Tryalof a Peer by his Peers in caſe 

of Treaſon , where he was to be tryed by 
the Courſe of the Cmmom Law is ex abun- 
danti, and he ſhould have ſuch tryal if no 
ſuch proviſion were inſerted, the like in the 
caſe of Felony, Stamf. Coron, 159. 
Xe Lambert 2. cap. 7. pag · a 27. Jultices of Peace 
Treaſon. cannot deal with Traytors in the point of 
* Treaſon, but as Breakers of the peace, ſav- 
ing that in ſome Caſes they have a ſpe- 
cial power to inquire and receive Indict- 
ments only , and of this fort are, 1. Trea- 
ſon of extolling Foreign power by 1 Elix, 1, 
$ 27.N.1. 9 
2. The Treaſon of abſolving or with | 
drawing his Majeſties Subjects from their 
natural obedience, by 23 Eliz. 1. § 2. 
N. 1. &c. | 
And 3. The Treaſon of putting in ure any 
Tnſtrument of Reconciliation gotten from the 
See of Rome, by 13 Elix. 2. G2. N. 1. | 

XI. Lambert 56. There hath been care taken 

once | 
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ed 2a 
apap aries ey oe 
8 may grow, I none 00 wp 
en to be canſidered, adding 1y, Una 
it would avail tly to the furtheranee of 
the ſervice, if the Dedimwus Foteſtatem to give 
theſe Oaths were dirigible to the Juſtices and 
none other to miniſter the ſame, not elſe- 
where, but in their open Seſſions. 

Crompt. 10. b. Every Juſtice of Peace be- 
fore he takes upon him to exerciſe or oc- 
cupy the Office of a Juſtice of Peace ſhall 
take the Oath of Supremacy, 1 Elix. 1. { 19. 
N. 4. 

Crompt. 11. Nota, That the Juftices of 
Peace ought to take this Oath of Supremacy 
in the open Court of Seſſions, where he 
ſerves, by 42 Eliz, 1. G 15. N. 1. and I have 
ſeen it done at the Aſſues in the County of 
St :fford, and its the belt way ta be ſo done, for 
where on 5 Eliz, 1.4 7. N. 1. a Commiſſion 
is made to take their Oaths, when they are 
made juſtices of Peace, it may be that the Com- 
miſſioner will return, that he hath taken his 
Oath, when he hath not done ſo in fact, if 
he that be to be ſworn be ſuch a one, as is 
not well affected to the Religion now eſta- 
bliſhed. 

Crompt. . 12. Charge in Seſſions, Firſt to 

B 4 in- 
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Juſtices. 


XII, 


xlv. 


Do 


XV, 


Tneumbent. 
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inquire if any within this year and day hath 
epraved} deſpiſed, or contemmed the Sacra - 
ment of che Body and Blod of dur Savi- 
our Jeſus Chriſt in contempt thereof by any 
Contemptuous Words, or By any words of 
depraving, deſpiſing, or adviſedly hath in 
any other manner contemned, deſpiſed, or 
reviled the ſaid Sacrament contrary to the 
Edicts and Declarations heretoſore, &. 1 
Ed. G. 1. G N. 1 Elix. 2. § VN. and 
23 Elia. 1. N. 1 


Ch 


WES or owed, 
Ut; 5 Of BELIGION. 


Age 21. Altho the firſt part of this 

' Clauſeof x Eliz. 2. 3:N. 1. Viz. all 
and ſingular Miniſters in any Cathe- 
d2al, o2 Pariſh Church, oz other plate) 
fcems to intend a local Miniſter only, and 
not one, who is neither Parſon, Vicar, or 
Stipendary Ar — J the next words 
CI Eliz, 2. 4. N. 1. 2 -any Parſon, Vi- 
car, o2 other Miniſter, that ought to ſay 
Common Prayer, o2 miniffer the Sa- 
craments, &c.) thereby comprehend all 
lawtul Miniſters and Pricſts whatſbever, for 
tis held in our Law, that as he is Szcerdoy 
he ought and is bound Jure divine celebra- 
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a os 
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ye- Cr Pda & Aa. Cane een, 


255 and if he be indicted 

tute with the alu of Cheer 2 e 8. 

im lies him to be a Prie or Miniſter wit 

in 1 meaning thereof, Dyer 203: ph 

2. Note, That by the Statute 13 and 14 

Car. a2. 4. 2 N. 2. this 1 Eliz. 2, and all C- 

ther Laws which were __ in force for the 

uniformity of Prayer, and adtniniſtration of 

the Sacraments within the Realm of 

land, are now applicable to the Book of 
Prayer, authorized by 14 Car. 2. 4. 

and are to be put in ure with relation to the 

faid Book. 

Page 21, 22. ' Theſe words 1 Eliz, 2. XVI, 
$ 4 N. 2. ( willy 02. obſtinatelp Religion, 
ſtanding in 5 Rem ty reſtrain 
the Law to ſuc 2 er prayers as are uſed 
in hinderance of, or oppoſition to the Com · 
mon- prayer, or after admonition or warns 
ing to the contrary,” and therefore the Pray- 
ers uſed in the Pulpit before Sermon ſeem 
not to be withip the meaning of this Law, 
nor to be forbidden by it, auſe gent» 
rally tollerated by [choſe in authority, and 
fo not obſtinately uſed: and were thoſe 
words wanting, alths the words of the 
Statute 1 Eliz, 2, I 4, N. 2. are general, 
any other Form ar open Prayers, be. | 
they ought to have a particular Conſtructi :: 
on, according to reaſon, and the intent of 
the Makers of the Law (Vig. That no, 
Miniſter ſhall uſe any other form to the hin 
qi ance ot, or in oppoſition to this; for a penal 

Law 


1 


XVII. 


xvin. 
Ber. &Feme. 


nn ws - \ 5 
w ſhall not alwayes be g cording 
to the words, but according to the intent, 
Com. 18, 465, 466, 467. 109, 110. and the 
words of a Law may. be infrioged, and yet 
the Law jt felf may not, which intent ſhall 
never be conſtrued to he againſt reaſon, for | 
a are excepted out of Statutes 
= * Ne vs are not 2 
y expreſs words, 4 Inft. 330, 33 1. Com. 13. 
22. One indi Ys... $ 5+ 
N. 1. for adminiſtring Baptiſm in other form 
then is thereby preſcribed, and is convicted, 
and afterwards is again indicted for the like 
offence, 1 Leon. 295. Pl. 403. by the opinion of 
Clench Juſtice in B. R. the ſecond Indictment 
muſt mention the fixſt Conviction, or the 
Judgment cannot be for the ſecond Offence, 
viz, Impriſonment for à year, and deprive» 
tion: But Fray Cheif Juſtice held, that it 
both Indictments were before the ſame ju- 
ſtices, they are to take notice of the firſt 
conviction, altho it be not mentioned in the 
ſecond Indictment, and «oy to give 7 


ment accordingly but if the ſecond Ind 


ment be taken by other Juſtices, then with 
out mention therein ef the firſt Conviction 
they cannot give Judgment for the ſecond 
offence, 

Page 24. A Feme Covert is within the 
meaning ot ( 1 Elis. 2. C . N. 1. ann per- 
fon, &c.) and ſhall be liable to the penal» 
ties t hereby inflicted), Hob, 97. Moer verſus 
Huſſey, Dyer 203. pl, Sir Edward Walgraze's 

f 


Caſc. 
Page 


E. 1. Of Religion. n 

Page 24. There hath been a ques XIX. 

fon when this , eee. 7 oy OI 
anton faith Jan. 23- 203. . is Jan. 

25. and 4 Inft.7. is Febr, 25. and for the in- 

certainty when it commenced, an informati- 

on 1 Elia. 2. $9. N. 1. againſt Sir Ea 

ward Malgnave and his Wife by the Q 

Attorny without any ſpecial recital of the 

Statute only ſuppoſing the offence to be Con- 

tra formam e effetium cxjuſdam Statuti in Par- 

liamento tent apud Weſtmon, Anno primo Re- 

gine nune, &c. Dyer 203 fl. was held good 3 

For this is a general Statute ,. and ſo needs 

not be perticularly recited, Com. 53. 79. $1, 


23. 

* 24. The hearing of Maſs isa main- Xx. 
taining within 1 Elis. 2, 5 9. N. 2. and Religion, 
the perſon hearing is i ble, thereup- 
on, Hob. 97. Dyer203 and 323 fl. Fermors 
Caſe. 

Page 25. The Offender in any of theſe C“ xxl. 
ſes (viz. 1 Elix. 2. 10.N, I. & & II. N. 1. xannot Indifiment, 
be puniſhed for the ſecond before he he 
adj for the * _ OP 
muſt be committ e t gi» 
ven for the firſt 3 nor for the thind fence be. 
fore he be adjudged for the ſecond, and that 
third muſt be committed after the Judgment 
for the ſecond, for quod non non eſt, & 


on GT ER an im, 2 [uft. 
479. Dyer 323 pl. | ; 

25, 26. An Information was yy, 
brought by the Attorny General in B. R. Forfeiture, 
upon 1 Eliz. 2.4 9. N. 2. for hearing Maſs. 

| | and 


__ 7 


Ml F 


i e gher: Trin. np Blew Lu . 


Lei n 


non ſolver in fra, 
e Kc. 4s 1 Bliz: 2. § 12, 1 
N. 1 and 13. N. 1. the forfeiture' was eſtre- 
ated into the *Exqhequer” | within the fix 
weeks mentioned in rhe Statute, and before' 
the 1 8 „the . in the 

dic nere, whether his Exe- 

8 157 7 ee — with the forfeiture 
of an Furs marks, for that the Offender di- 
ed wichio- fix weeks, and ſo by the act of 
God his body cannot - fuffer impriſonment 
months in lieu of the forfeiture, and 
the Statute gave his Election in this Cale, 
whether he wauld ſuffer OE or 


C. tune 


Pray the hundred tnarks; Dyer 203, 


* hv 


Sit Edw: Walgraver Calc. But t 7 Quelticn! 
may now be prevented, for the Offender'may 
be indicted upon 23 Elie. 1. § N. which 
inflicts for ſuch offence an hundred marks 
„ and impriſonment" both. 

ge 29. A Feme Covert is within this 


E. Rar. & Feme, Sfatute (C1 El. 3 ( 14. N. 1. all and e⸗ 


. 55 4 and 2 forfeit 2 

ct, i ot to 1 

2 5 toe 11 Cook 6. Dr Foſtert Caſe 

. 5995 87. pM Dantinus Rex C 
r In an Indictment upon 1 Elix. 


oth r. It need not be inferred that 
the Offender is an 4 waa * within this 
Realm, & r. for if he be not, that ought to 


come on the other (ide; Godbolt 149; pl. 191. 


Ann Mannocks Caſe. 
Page 


nei 1.07 K. 


Page 26, 27. Nor need be averred in ſuch 


reaſonahle excuſe to 


on the other (ide. Aeg 
mers Caſe. NE Ee that t 
no-lawtful-o2 reaſonable. excyle; 

by miſtake in that Caſe ſuppoledt to: be i in 23 


Eliz, 1. 
27. 112 Man doth notreſart es the 


pl. 6Eliz.Dor- 
words Daving 


Page 
Charch of the Pariſh wherein. he dwelleth, Church. 


nor to the Chappel of Eaſe, whereunto the 
place of his abode belongs: yet if he goeth 
to that Church or Chappel to which he hath 
been accuſtomed to reſort, it ſermetſi to be 
lufficient to ſatisſie the intent of 1 Eliz. 2. 
8 14 N. 1. 1 Bulſt. 159. 

Page 27. Altho the words of 1 Elix. 2. 
$14. N. r. be disjundtive: OP 
tha abide _ during the time of 


f other 
Service ) yet they are to be taken 
conjunctively, and the party ought; not to 
depart when the Service is ended, if there 
be preaching, but muſt continue there for 
the whole time, Godbolt 148. 5. 191. Man- 
nocks Caſe, and yet if he abides thete du. 
ring the whole time he may be liable to 
the penalty of this Law, for there arc 
four Adverbs in 1 Eliz. 2. 8 14. N. 1. 

1. Diligently; which denotes Attention. 
2.-Faithfully, which denotes Devotion. 

3. Soberly, which denotes Gravitys . 

4+ Orderly, which denotes Decency, 


be e bs but that . likewiſe: to come 


— x1 


xxv- 


'indifrmentan's Elia. 27 $ g. Nr. that the Averment;. 


SETTLE” 


XXVL 


XXVIL 
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VXXVIII. 


XXIX. 


Page 27, 28. This Forfeiture 1 Eliz, 2. 
det. - 2. till remains, notwithſtanding the 
tatute of 23 Eliz. 1. G5. N. 1. which gives 


4.8 27. N. a. which gives s more ſpeedy re» 
medy for the recovery of the Forfeiture of 
, and by the different times 
two Forfeitures ard due, which 
ſheweth thatthe one + > ane yn in the 
Room of the other : For the 20 l. per month 
is due for a months abſence, and cannot be 
ſued — ee is paſt 3 but 1 ig 
pence every abſence, eit 

day or Holyday, for it is forfeited as ſoon as 
the Sunday-or Holyday is paſt, and may be ſu- 


ed for every week. 
So that the Recuſant maybe puniſhed both 
by this Statute for his weekly 1 Elix. 


2. G14. N. 2. and by 23 Eliz. 1. 5 5. N. 1. 
for his monthly abſence, nor is he helped by 
this Act in caſe of Conſormity, as he is by 
23 Elis. 1. Dr. Foſter 7 Caſe, 11 Co. 63. and 
1 Rolle 94. pl. 41. 

But yet altho 1 Elix. 2. G14. N. 2. doth 
not diſcharge him of this twelve pence up- 
on Conformity, it ſeemeth that 1 Fac. 4. 5 
2. N. 1. | 
Page 28. The Ordinary or — 
ca 


N 8 
% 7 IS. 


i Eli, 1. e th 


cal Judge, by 1Eliz-2.' babe aps 9 
N. — cannot legally — 
ng to the _—_ — 
he he inhabits, if he goeth to any other, — 
He ſheweth not any reaſonable let, for it ſhall 
be a good Plea for the Party to ſay, 'that 
that is not his Pariſh Church, but that he 
had ufed to frequent another Church, and 
did refort thereunto, and if the Excleſtaſti- 
cal Court will not receive this Plea, the Pur- 
ty ſhall have a Prohibition, for the Spiritu- 
cual Court hath no power to judge what 
ſhall be ſaid a mans Pariſh Church, and fo it 
was reſolved by the whole Court of Kings 
Bench, Tria. 9. Eliz. 1. Bulſtrode 159. nor can 
the Spiritual Court try the limits or bounds 
of Pariſhes, but they ſhall be eri by the 
Common Law, 13 Co. 17. 
N Thele wy in ike manner XX „ 
in 1 2 22. 1. appoint Corporation. 
in r manner the offences ſhall be enqui- 
red of, heurd, and determined by Mayors 
and Head Officers of Corporations, & r. By 
Indictment, for ſo ( ) imports, and 
tryal and verdict of e men, or ſuch o- 
ther legal proceedings upon the laid Indict- 
ment, as are uſed by the Juſtices of Oyer and 
Terminer, and Aſſmes in their general Seſſi · 
ons: For the Mayor or Head Oticer is not 
leſt by this Act to his own arbitrary will or 
diſcretion in the hearing and determining 
the offence, but muſt proceed according to 
the rules and forms of Law in the Convlcti - 
on of the offender, wy 
2.A 


f * * t 
aug 
* „„ 
= 


XXXI. 


& And. — i 22. N. Is, faith Ca 
Juſtices of Aſſize do not comn⸗ 
ſo that het Mayor or head 
Pt ſuch places were only intended in 
the lieu and room of Juſtices of Aſſwe; and 
are there ſore to proceed by the ſame Rules, 
as they do in the Counties at lage 
3. But theſe words 1 Eliz. 2. G22. N. T. 


extend not to the point of time limited for 


indicting ſuch offender, nor are Mayors and 
head Offcers tyed to their next Scfſionss 'as | 
the Iuſtices of, Oyer and Determiner, and of Aſ- 

ſize are, as Wing. Tit. Service. and.Sacraments, 
N. 26. miſtakes for ( in like manner and 


foꝛm) is int ended in ſuch reſpects only where 


it is not otherwiſe provided for by the Sta- 
tute, but it is exprefly provided here 1 Elis. 
2. $22. N. 1. that Mayors, and Head Offi- 
cers of Corporations ſhall inquire of theſe 
offences only twice in the year ( Viz. with- 
in fiften dapes after Eaſter and Michael 
mas) and not at their general Seſſions, unleſs 
it happen to be the Seſſions after one of thoie 
two Fealts. 

Nor can theArch-Biſhop,or Biſhop by 1Elie. 
2 f 8. N. 1, aſſociate imſelf in this Caſe 
to any Mayor or Head Officer of a Corpo- 
ration, as Wing, Tit. Service and Sacraments, 
N. 25. miſtakes. 

Page 3. This Clauſe 1 Eliz. 2. $ 23, 
N. 1. and) 24. N. 1. being in the affirmative, 
doth not abrogate the Juriſdiction Eccleſia» 
ſtical, which was in the Eccleſiaſtical Judge 
before the making of this; Statute, for o 

| | | C 


t to give faith ànd 


credit to it, 5 C7. Camderies Caſe, 4 Crok, 
29. Buntings Caſe, 


eb) 


5 eis 


XXIII. 
Books. 


15S 1 


OE — — — or Jaiition 
within this Realm, Gr. And the Utterers 
thereof are in maſt Caſes within the danger 
Ache, 5 Elin. 1. — 1. 

4. Nad if any man ing over ſuch books 
written beyond the Seas, knowing the Cons 
tonts thewedf, or decretly deliver out uch 
books to others, he know¾ing the Contents 
choreof, or ſecretly deliver ont ſuch books to 
others e long the Contents thereof (un · 
leis in this laſt Caſe he be a Trader in them, 
and deliver thetn out upon that account, 
without uityatt orattribotioh by 
or ile) he is an Offetider within 5 K- 
A. 1. Gu. V. 1 by the nn Na 
with to maintain, & e. 

3. And ſo is the Receiver likewic, if he 
aftcrwards Reads and confers upon any ſuch 
book with any other perſon, and in his con- 
ference by any words or ſpeeches, allows the 
hodk be good, or conveyes it ſecretly to 
his friend, to the intent he d read it, and 
be perſwaded to be of that opinion, 5 * 
1. 


wy” 


35 elk. r. Of R. 
1. Sa. N. a. Or if a man hear of the Cons» : 
tents of ſuch book, by ni hp of others, 
and doth by any. overt Specc or 
affirm it to be good: In all theſe Caſes the 
perſon ſo doing, eſpecially he that reads it, 
and then allows of it, is an Offender, with- 
in this Act, 5 Elin. 1. G. N. I. | 
4. And ſhall for the firſt Offence incur a 
Premunive, and for the ſecond be guilty of 
high Treaſon : So likewiſe if any Book to 
that effect be made and wyitten within, the, 
Realm, and ſent overseas, as it it were made out 
ofthe Realm, and be afterwards bought, read, 
or conference be had thereupon , ut ſupra, 
ſuch Offenders are within the danger of 
this Law, Dyer 281, 282, pl. and 6 Cook 
the Preface, | 


35. A. was indicted upon 5 Elix. XXXIIL. 


1. Ja. N. 3. and that of 13 Eig. 2. G 4. N. Acceſorier, 


1. of a Premunire for aiding one E. knowing 
him to be a Principle maintainer of the au- 
thority and juriſdiction of the Biſhop and Sea. 
of contra formam Statuti prediit. and 
the bald was certified a. the — it 
was he t ter part oft ices 
that the Indichmene w was inſufficient, for want 
of thoſe words, 5-Bliz.1. $2. =p upon 
purpoſe, and to the intent to ſet fozth 
and extol the „ &cc. & contra for- 
man Statuti will not ſupply that defect, 
Jrin. 20. Eliz. Dyer 363. pl. 
2. Note in the report of Dyer 36 3. pl. 
the Statute 1 Elis. is miſtaken for this 5 Elix. 
1. there being no mention of the intent in x 


5 liz, 1. Of Nome. ; 

The Intent is à thing hidden, and lieth 
in the heart, and therefore there muſt 1 
ſome oyert act or ſpeech, which declares the 
intent, for the intent it (elf is not traverl 
ble, but that by apt is —— 7 
2 as was adjudged in 5 Cook 77. Booths Caſe.. 

XXXIV. Page 36, 37. All Offences, 5 Eliz. ry 
Indid ment. $3: N, 1. contrary to the true 


of the iſſes, that is the Offences, 5 

liz. 1. ; 2. N. x.in holding or ſtanding with, 
to extoll &. the Juriſdiction of the See or Bi. 
ſhop of Nome, or attributing ſuch juriſdicti. 
on, &. or procuring, counſelling, & . which 
is here for the firſt offence made a Premmnine, 
for theſe are the only premiſſes in the 
Act. 

2. And 5 Elix. 1. C3. N. 1, Extends not 
to the Oath of Supremcy, or any offence 
in refuſing of it, much Jeſs to all Offences 
againſt this act, as it is miftaken in the late 
Additions to Dalt. Cap. 140. Tit. High Tres 
ſon, Set. Il: 

3. Nor doth it ſeem to be the intent of 5 
Eliz. 1.4 3. N. 1. to give the Juſtices of 
Peace any power' to enquire of any offence 

made High Treaſon thereby; for the power 
here given to the Juſtices of Peace is only to 
inquire of Offences contrary to the true 
meaning of the premiſſes, and the premiſſes 
extend only to theſe Offences made a Prema. 
nire, and this clearly appears by the ſubſe 
quent words,ziz.5 Eliz. 1. GH 3. N. a. that the 
Freſentment thercot ſhall be certified in B. R. 
who ſhall hear and determine every ſuch Of 
| tenee, 


5 Eliz, 1. Of Rowe, 
fence, as if the Offender had been preſents 
ed upon any matter in the Statute of 16 Rich. 
2. & Now that cannot be intended of high 
Treafon, Dalt, 54. Cap. 20. | 

4. The like may be ſaid of Juſtices of Aſ- 
ſize, for as they are meerly Juttices of Aﬀize, 
they cannot by force of this Act, 5 Eliz. 1.1 3. 
N. 1. inquire of either the firſt or ſecond Of- 
tence, in refuſing the Oath of Supremacy , 
nor of the ſecond Offence in extolling the 
Biſhop of Romes authority 3 only for the firſt 
Offence in Extolling, e. they may inquire 
and take Indictments thereof, and certifie 
them in B. R. 

5. But then by their Commiſſion of Oyer 
and Terminer, they may not only inquire of 
the firſt or ſecond Offence in extolling the 
Biſhop of Romer authority or refuſing the 
Oath of Supremacy , but may hear and de- 
termine them, and accordingly , Savil 46, 
47. pl. 99. Slade and Bode were indicted, ar- 
raigned, and tryed in the County of South- 
ampton of a Præmunire for the firſt Offence in 
extolling the Biſhop of Romer authority, up - 
on which they were attainted, and afterwards 
of Treaſon for the ſecond Offence, beſore Sir 


Roger Manwood and Juſtice Periam, Juſtices of 


Aſſize, by vertue of their Commiſſion of Oyer 
and Terminer, for the Certificate here menti- 
oned, 5 Elix. 1.4 3. N. a. whichis to be ſent 
in B. R. is required only of the Juſtices of Aſ- 
ſize and the Juſtices of the Peace; but Juſtices 
of Oyer and Terminer upon Indictments taken 
before them, may procecd to hear and deter- 

C 3 mine 


xXXV. 
didnt, 


_ 5 Eltz. r. Of Renn. 
mine as Manwood and Periam did in that Caſe, 
as well for the tirſt as ſecond Offence, * -* 

6. For which firſt Offence in extolling the 
Biſhop of Romeg authority, it ſeems the Fatt 
ces of Aſſize, who have a Commiſſion of. 
Oyer and Terminer have their Election eithex 
as Juſtices of Aſlize to — only, and then 
they muſt certiſie the preſentment, or Indi» 
ment into B. R. or to inquire hear and de- 
'termine, as they are Juſtices of Oyer and Ter- 
miner, and then they are not bound to' cer» 
tifie: for Commiſſioners of Oyer and Ter- 
miner are not within the meaning of this 
branch of 5 Eliz,1.h 3.N 2. as was held, Sa- 
vil 46, 47. pl. 69. | ; 

7. By what hath been ſaid it appears that 
the queſtion put in Savil 47.pl.99. by Ayloffe, 
viz. how they could proceed upon fuch an 
Indictment, not certified in B. R. within 
forty dayes, was grounded upon a double mi- 
ſtake. 1. That Juſtices of Oyer and Termine- 
were bound to certitie in B. R. all Indictments 
for extolling the authority of the Biſhop of 
Rome, taken before them. 2. That Indict. 
n ents for the ſecond Offence were within the 
meaning of 1 Eli. 1. H;. N. 2. for he ſpeaks 
thereof the ſecond Indictment, which was 
for High Treaſon. : 1 

Page 37. By Preſentment here 5 Elix. 1. 
C3. N. z. is to be underſtood, not only that 
which is properly ſo called, which the Ju» 
rcrs find ard pretent to the Court, without 
any tormer Indictment delivered to them: 
but allo an ladiciment, which is drawn and 
en 


* ene 1 a”. 2 8 


50g. x. Of M. 6 


the Jurors te be inquired of, 'which Indict- 
ment, the Bere named have power 
to take, by reo of the wont luquire, 5 E 
1. C. N. 1. andisinchided within the word 


Preſentment, 5 Nis. 1. C- N. 2. being a 


ies of if, for every Indichment found by 

the Jurors 1s « Prefentment, ung the Record 
Frratorer, ſentans 800. w 

find an bene bas every Preſcntment is 


in form of Law, and delivered to 


not an Indictment, 2 Inft. 239. and as well 


the ono as the other, touching tho Offence 
aforeſaid , muſt be certified in B. R. infrs 
Ta. a 
Page 27, 38. If the term be then ap 
in 5 Blix. 1 63. N. hy af Eſfoynday whi 


is the firſt day of the Term, properly ſo cal» XXXVL 


led, and on that day the Term is open ( At Dayes. _ 


the frlt day of ſul Term 5 Eliz. 1. 93: N. a.) 
that is quarts dis pat, which is the uſual day 
of Appearance, and the firſt day of every 
Term in common ion, for the Eſſoyn 
day is the firſt day of the Term, only to forme 


perticular intonts, and tis not full Term till 


quarto die poſt, Savil 124. pl. 193. 

ver. Harcourt. So that if forty dayts expire 
en the day before the Eſſoyn day, the Pre- 
ſentment need not be certified until quarts 
die peſt, which is the day of Appearance, but 
if they expire on the Kſſoyn day er after- 
wards and before the quarto die poſt, the Juſti- 
ces here named, 5 Elig. 1.4 3«N; 1. mult 
not ſtay till the quo die poſt, but are bound 
to certitic by the laſt day of the Eorty days 
5 C 4 under 


E'P 


x 


oY ze. „ Of Roms. 
q e here limited 5 Eliz. 1.5 „ 
— aa 3. for pl ene open. 
928 Page 39. 
ä ferred to 


Ir 5 


this oath of Supremacy, 1 Eliz-1.4 19.N, 
and not only ſuch as are preferred by the 
King as tis reſtrained in the late Additions 
| to Dalton, 184 Cop. 8 1. 
XXXVIII. . Page 39. This 5 Elis. 1.4 5. N. 6. takes 
A much of the Canon and Civil Law, as 
9 — pre Kingd A 
* e peculiar Law of this om, 
preferred and perticularly mentioned, 
not the Canon Law, as is erroneouſly faid i in 
the late Additions to Dalton 184. cap. $1, 


2 Ig. 

Vage 39. The Statute Eliz. 1.4 $46 
10. ſaith not that thoſe, — 
to any Court, ſhall take the Oath before Goſs 
who are authorized by common uſe to give 
it, as Wingate Crown 20. in fine miſtakes, for 
this being then new aOath deviſed by the ma- 
kers of 5 Eliz. 1. { 19, N. 4. no perſon could 
have authority by Common uſe to admini» 
ler it, and the act, 5 Elix. 1.4 J. N. 10 plain- 
iy enough ſpeaks of thoſe, who have autho · 
rity by common uſe to admit the party to 
the Office, and not authority by common 
.-, XL- uſe togive the Oath, Infra 66, 
Ordinary, Page 39. Upon 5 Eliz. 1.4 6. N. t. If a 
* man be Indicted for refuſing this Oath of 
Supremacy befoze him who is reputed to — 


5 liz. . Of Rome. . 
the Biſbop of the Dioceſs, and he plead to 
the Indictment not guilty, he may 1 
iſſue give in evidence, quod non w_ 
tempore oblationis Sacramenti, Dyer 23 4. pi. 
Boner Caſe. | 
41, It is not neceſſary on 5 Eliz. 1. 
89. 1. that it be mentioned of Record in 
B. R. how or by whom the Certificate was 
brought in thither, and in Bonners Caſe, Dyer 
234-pl, where the Biſhop of Weſtminſter cer · 
tified the refuſal of this Oath of Supremacy, 
and Exception was taken, that the Certifi- 


per d. B. Cancellarixn difti Epiſcopi, but not 


Page 41. And on 5 Eliz.1r. $o.N. 3. 2 
Jury of the County where the Kings Bench is 
can do no more in this Caſe than inquire, 
that is indict the party refuſing the Oath, 
unleſs where the refuſal is in the ſame Coun- 


ty. 

2. Horn Biſhop of N ĩneheſter tendered this 
Oath in Surrey parcel of his Dioceſs, to Bon- 
ner then late Biſhop of London, who refuſed 
to take it, and this was certified by the Bi- 
ſhop of Wincheſter into B. R. then fitting at 

eftminſter in the County of Middleſex, where 
Bonner was Indicted by a Jury of that County, 
according to this Act, 5 Elix. 1.49. N.3.the 
queſtion was, by what County heſhould be 
tried, whether by a Jury of Middleſex, 
where the Indictment was taken, or by 
a Jury of Surrey , where the Offence 
: 2 "fs . was 


* 


-. 


9 3 
. 8 5 
0 
; 
» 
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N11. 


xLII. 
Enqueſt. 


Surrey, for 5 1. C, N z. 


to the Indictment only, and leaveth the try- 


XLIII. 
Treaſon, 


XLIv. 
Parliament. 


al to the Common Law, which appoints it 
to be where the Offence was com for 
ky rep bps the Common Law, ber qu 

ahi deliguit, 6 and 7 Edw. 6. 


a on 5 Ez. 1. 99. N. 4. 
is ind and no Sheriff as is miſtaken 


in the late additions to Dahon 184. cap. 8 . 


IT. A. 
de 42. Savil. 46, > 4206.99. Þ Stade and 
ly were conde 


| Eliz. . C2. N. 1. b ties e 


Termines for the e the' authority of 


to which 
one of them 


ſor High 
the ter on of he e Din that the 
hops be taken tohe ſpoken adviſed- 
7 al wittipgly, and were within the mean 
ing o this ſecond Branch 


N 44. n 5 Elz. 1. C16.N: a. the 
oe diſpence with any Member of 


= — Houſe from taking this 9 
0 


Fe x. Of Rows, _ : 
of Supremacy for the reaſon in; 35% 
Tomas and Sorrels Caſe, becauſe by this Sta- 
eure he is perſons inhabilis, until he hath ta- 
ken it, Tafra 258. 

44+ Altho by this AR 5 Eliz. 1.  XLV- 
17. N. I. no temporal perſon, of or above the Priviledge, 
degree of 4 Baron is N 6 exke this - 
Oath, yet if he be made a juſtice of P 
he ought to take it by force of 1 Eliz. 1, 


19. N. 1. Jones 152, 153. the Earl of Lis- 
colnes Caſe. 
Page 44- By theſe words per- XLVI. 


fon in 5 Eliz. 2. G 14. N. 1. and the Pream- 
ble, foraſmuch, &. Atch-Biſhops and Biſhops, 
altho their poſſeſſions be tempotaltiesare ex- 
cluded out of this Proviſo, and therefore are 
to take the Oath, for every perſon, who is of 
the degree of a Baron is not excuſed, as Win- 
gate Crown 29 miſtakes, but only the tempo» 
ral Loxds of . ak un. 
45. at every man or 
Perſon in Orders is not within * of Incumbent, 
this Law of 5 Elis. 1. $49: N. 1. upon the 
ſecond tender and refuſal of the Oath of Su- 
premacy, as Wingate Crown 30. miſtakes, for 
every Prieſt or Miniſter is Clericur, * 
Dyer 203. pf. and yet ſhall not incur the pe» 
nalty of High Treaſon upon the ſecond re- 
fuſal, unleſs he be a local Miniſter, or have 
ſome charge, Cure, or Office in the Church. 
Page 45. oo 5 ne $ 20. N. 3: O- XLVIII. 
in the Common Law is properly ta- Ordinary. 
ken for the Biſhop of the Dioceſs, but yet us 9 
ſually in the Common Law, and in 9 
or 


| 5 Eltz. 1. Of. Rome. 
for eyery Commiſſary and Official of the Bi- 
bop or other Judge, that hath ordinary Ju- 
iſdiction within his limits in Cauſes Eccle- 
fiaſtical, V. 2. cop. 19. and 31. Edw. 3. 11. 
| Termes de la Ley 212. verbo Ordinary 1 Inft. 
344and 8H. 6.3. 
Page 45. Upon 5 Eliz. 1. § 20. N. 5. if 
a man once in his life time heareth private 
Maſs, it ſeems he is within this qualification, 
and incurs High Treaſon upon the ſecond 
refuſal of the Oath, and not only if he uſed 
to hear it, as Vingate Crown 30. interprets 
the Statute. | 
Page 46, 47. The Judgment in a Præmu- 
aire, is to be out of the Kings protection, his 
Lands, Tenements, Goods, and Chattels to 
be forfeited to the King, and that his body 
ſhall.remain in Priſon at the Kings pleaſure, 
1 Inf.129,130. Reſt. Entr.466.To. þ t 
3. It. 2 18. | 
2. But his intajled Lands he ſhall forfeit 
only during his life, ſor this forfeiture muſt 
be underſtood. of ſuch an Eſtate as he may 
lawfully forfeit; and the general words of 
the Statute of Præmunire 16 Rich. 2. $2.N. 7. 
feil. Lands and Tenements ſhall not take a- 
way the force of the Statute de donis conditi- 
onalibus, 13 Ed. 1. V. 2. cap. 1. 9 N. I It. 
130, 131. Gadbolt. 308. pl. Lord Sheffeild 
and Ratcliffe. 11 Cook 63, ; 
3. And the perſon Attainted in a Præmu- 
nire is diſabled tobe a witneſs in any Cauſe, . 
x Inft. 6. or to ſue, for Attainder in a Præ- 
munire is a good Plca in diſability of 
the 


zeig . Of on 


the Plaintiff, according to Littleton | 


41 4 WT ; 
JI. By the Statute of 25Ed.3.S1:5.cap.22.hr. 
N. 1. which ſaith,” that a man attainted in a 
Præmunire ſhall be out of the Kings Prote- 
ction, and 25 Ed. 3. St. 5.4 1. N. 3. It may 
be done with him as with roy Enemy. 
It ſeemeth, that any man might have law- 
fully ſlain ſuch a perſon as was held 24 H. 
8. Coron. Br. 196 2 Bulſtrode 299. Sir Anthony 
Mildmayes Caſe, and this Sir Edw. Cook 7 Cook, 
14 in Calvine's Caſc, and 12 Cook 38. feemeth 
to allow for Law before this Statute of 5 
Elix. 1. H 21. N. 1. and pofitively affirms it 
to have been the Law in 1 Inft. 130. and yet 
in the ſame Caſe of Calvin, 7 Ca. he ſaith 
that 25 Ed. 3. St. 5. cap. 22. H 1. N. a. is in- 
tended only a be, ir Protection, according to 
' Littleton 41, and fo likewiſe he expounds it, 
in 3 3 Inft. 126. But yet that the Party at- 
tainted was ſtill under that Protection, which 
the Law of Nature giveth to the King, 
which he explains to be ſuch a Protection, 
as a Perſon attainted of Felony or Treaſon is 
under , notwithſtanding his Attainder, ſo 
that if any man had kill d him without war- 
rant, he ſhould have been puniſhed by Law 
as a man ſlayer, and this ſort of Protection 
by the Law of Nature, faith he, is indelibilis 
& immutabilis, which the perſon could not 
take away, but yet under favour, if a man at- 
tainted in a Præmunire were before 5 Elix. 1. 
§21. N. 1. under that indelible and immu- 
table protection of the King, e 
aw 


: , * 
* * * 


Te, and that by terte of 26 Ed. 3. 
Sta. f. agp. 22. f 1. N. 3. It followeth that 
the Protection the Law of Nature 


no man can law y 1 


out Warrant, a man attainted of Felony or 
.of Treaſon. 


13 E. 2. 
Of BULLS. 


cL P 52: Upon 13 Elks 2.4 2-N. 1. 


man abſolves or reconciles or is abſoly- 
ed or reconciled to the Pope or See of Rome 
without any Bull writing or Inſtrument to 


that purpoſe: This Caſe — 
withs 


| 13 Elis, 2... Bulls. | 
- wit the meaning of this Seatute, for there 
— Writing or Inſtrument to 
Authorixe 1 blolution or Reconciliation, 

or the perſon Bee or receives it is not 

Danielle 7 Fer by 2 23 

8 Fac: 4+ $.22 

Page 51- N 3 of this ol 

ſence are not Alchin 9 — this Law LIL. 


13 Eliz. 2. N. x. as Wingate Acceſſary. 
a I desde — e 
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. 2. Upon 13 Eliz. 2. XI. A LI. 
man de be e ff Kings 5 ſuch Ouſter le 
Agnus Def, ot other like ſuperſtitions things mere. 

and another offers * delivers them 3. Tt 


Fama i panes bs that brings them i 
nor offers 8 withid 
this Act or Eli. 
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mult be averred that he did it = 
to firike him, as was reſolved ih See of 
B. R. 33 Eliz. in Penballs Caſe 4 Len 
49. pl. 127. 

It ſretneth by the words of 13 Elis J 
7. N. 3. That to make the Receheck of 
idousthingsan offendor within it,thers 
muſt be 4 Concurrence of intentions, for the 
uſing or wearing them̃ both in the giver and 
ing from beyond the Seas biegs fato thi 

t nto t 
Realm any ſuch ſuperſtitious things, but with 
no intent they ſhould be worn or uſed, and 
gives them to his friend, at his requeſt, who 
reccives them with an intent to wear or uſt 
them, 'this is penal to neither, 

Not to the giver, for he had no ſuperſtiti · 
ous intent, and the intent is material 3 
nor to the receiver, for that the offering or 


delivering them to be worn or uſed, is ea 
preſly 


19 liz, 2. Of Bulle, 33 
pteſly made ini the Stature 13 Elix. 297. N. | | 
2: 4 condition precedent to the obliquity of 
the fact in receiving them 5for the Statute 13 
Elis. a. H. N. 3. ſaith, then as well the per · 
ſon id doing as alſo every other perſon receiv 
ing thm to that intent ſhall incurre a Pre» 
munive, ſo that then only when the perſon 
delivering them,ſodoth, that is delivers them 
to be worn or uſed, the perſon receiving them 
to that intent ſhall incurre a Premwnire. ©? +: 
- But yet there needs not any ſuch eoncur · 
ence of intentions in the giver and receiver 
to make the giver an oſſender, and thetefore 
if a man brings into the Realm ſucii ſuperſti · 
tious things and delivers them to be worne or 
uſed, thot he party receive them not to the 
intent to uſe or wear them, but defaces, burns 
or otherwiſe: deſttoyts, yet he tiat gave or- 
delivered chem incurts a · Prumunire, ſor the 
words in the act 13 El. $7, N. 2. rolat-' 
ing to the offerer 0r-deliverer are intire in 
themſelyes and have no dependence on the ſub 
ſequent words 13. Eu. 2. H. N. 3. relating 
to the receiver, but genrriliy make all offen- 
ders ho bring them in, and cithet! offer or 
deliver them to a ſuperſtitious intent, without 
any reſpect to the intent of the party who 
receives or is offered them. 
54. Upon 13 Eliz.2.4 8. N. 1. If Lvl 
the perſon to whom ſuch Aguur Dei; Cv. Is Juſtices, 
offered, do bring the offender to any Juſtice of 
Peace of the County where the offes is made, 
altho he be not the next Juſtice; yet it is good 
enough and — intent of * 
| I 
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Caſes, 1. Af any ſuch faperſtitious thing be 
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; —— next) is put in ſuch caſet in- 


Se of be Ju for corveniency 


ſpeedy. Execution of Juſtice; 
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54. We atute 13 Elis 4. 68. 

W. Pendler r 
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oſſeted and the party he able to 


him that-offers it, he muſt bring him to the 


nent Juſtiae ot Peart: oh cha County where 
3 — Ab 

A — -appachend. to 
f his name and plece of abode or refort 
to the Oudinary of chat Bioreſe, or a Juſtice of 
— — 2 he perſon: 0 


aſter, eo-\ſame-; Juſtice - 
lr os tear ral 
or happen to in 
laſt Cafe iſ he receives i with an intunt to 
uſe or wear-it, and koeps it above a day, or de- 
linere it to any other perſtm or Juſſiae of 
Peace or any other IP — a Fre- 
mir.. 
Bur theſe Jultices of Peace are fizangely 

3 as well in Dult. 229. cap. 8g 
tit. high Treaſon, as in / Mingate, Crown, 37 
Lambert 19. 195. 
* 56. Upon 73 Ki 2. C10. * 
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( Ns e So that if the 6 
be not declared as 1 that is, to fack 


1 13 EI 2. 


N. 1. But it {half be declared to any - 

other Juſtice of Peace of a wrong County: 

= fe va Juſtice of Peace ſhall not incurre a 

Premunire, if he doth not ſiguifie or declare it 
to 2 Privy Counſellor. 

Here 13 Eliz. 2. C 10. N. 1. Tis plaitt 
that ary one Privy Counſellor ſufficeth, and 
the Juſtice of Peace is not bound to * 
the offence to the Privy Council, as Wingate 
Crown 13 8. miſrecites the Statute. | 
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23 Eltz. 1. 


Of CHURCHES, 


P. 8. upon 23 Elg. 1. G. N. 1. It 
— Mah, 4 Jar. in Loult and I. X XIx. 


anlkfands Cale 2 Cro. 357. 358. and 2 Bul. Conſpiracy. 
ry 271. ( 253.) and 1 Nl. 209, pl. 49. 
that if a man were indicted for end eavour- 
ing and practiſing voluntarie, felonice, — — 
ditorie, to per ſwade and withdraw any of the 
Kings Subjects from his obedience unto the 
| Romiſh Religion, and was afterwards, debito 
modo tur, yet an Action upon the Caſe 
in Nature of a Conſpiracy would not lic a- 


againlt the party who procured him to be 
D 2 In- 


JEST . — 0% chene, 


main reaſon given was, 


that foraſniuch as every man 1 to difs 
cover Treaſon, and tis dangerous to conceal 
any thing which may tend to Treaſon, theres 
fore the procuring one to belndicted concern · 
ing it, was no Cauſe of Action: And Coke 
Chief Juſtice ſaid that ſuch an Action- was 
never brought beſore that time. But later 
Reſolutions have been to the. contrary of this 
opinion, and *tis held for Law at-this day, 
that if a man procures another to be Indicted 
of High Treaſon, an Action upon the Caſe in 
nature of a Conſpiricy lieth again him that 
ocures it, as well as if it were for Felony the 
firſt leading Caſe of this nature, which was 
reſolved upon ſolemn argument or debate was 
that of Hil, 1. Car. 1. of Smith and Cra - 
ſhaw &c. addition to Bendloes 152.Latch79.80, 
Jones 93.94.95. Where it was adjudged up- 
on great delibcration by all the four Judges 
of B. R. that an Action in nature of a Con- 
ſpiracy doth well lie in ſuch Caſe, and that 
not only in Caſe of acquital upon Tryah, 
upon the 1 Bill of adictment fo 
High Treaſon to the Court or Jury, if the 
Jury bring in Ignoramws, altho in this laſt 
Caſe a Writ of Conſpiracy lyeth not; and 
Lovets Cafc way denycd to be Law: and Juſt 
ice Dodderidge who "concurred 2 Bulftrode 
271 (253) changed his opinion in Smiths 
Caſ, and held the Action maintainable, ſo 
that whoſoever of meer malice without pro» 
bable cauſe cauſeth any to be Indifted on 
23 Llix. 1. H 2. N. 1. or on 3 Jac, 4. 8 * 
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23 Eliz, I, Of Chirches,? , hes 

N. i. for endeavouring or practiceing fo to 
perſwade or withdraw any Subject, or pre · 
fers a Bill to the Court or Jury for that pur- 
poſe, is lyable to an Action upon the Caſe for 
fo doing, if the party be acquitted, or the Jury 
bring in Ignor amm, as in other Caſes of Fel- 
ony· | * 
Page 59: Theſe words (And fhall not LX. 
within twentp g t. diſcloſe the Acceſſory. 
fame) 23 Eliz. rs 1. have no refer- 


ence to thoſe who are aiders and maintainers 
of the offender; but only to thoſe who have 
barely a knowledge of the offence without 
_ aiding or maintaining the party. | 
And therefore if ſuch as are aiders or main» 
tainers of the perſon offending diſcover the 
offence within twenty daies, yet ſuch diſco- 
very ſhall not free them from the guilt of 
Impriſonment of Treaſon, as Wingate Crown 
42. miſtakes, but if they once aid or main- 
taine the party, knowing him to be an offen- 
dor, they are guilty whither they diſcloſe or 
conceaFthe offence and ſhall have no bene- 
kt of the twenty dayes. 

ge 6. Upon 23 Eliz. 1. C 5. N. 1. LxI 

Moor 606. pl. 838. Talbot was Indicted, Enfant. 

exiſtens etatis 16 annorum & amplins I 
non acceſſit ad Eccleſiam . &. The queſtion 
was, whether the Exiftens, &c. Should re- 
fer to the time of his Indictment or to 
the time of his abſence. And the Judgcs 
conceived that the Inditment was well e- 
nough and purſuant to the Statute, 
and that Exviſtens ſhould in this Caſe 
D 3 treter 
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reſer to the time of his abſence, 


Hage 60- Upon 23 Elis. 1. f. 5. N. 1. 
this offence ( Not repair, Ec. but ed: 
bear cc.) cnſiils 2 — ut in 
omitting, and is but a nonfeaſance, and there- 
fore cannot be laid to be in any gertain place, 
and for this teaſon in a popular action 
beben by the Informer, gui dam, ce. there 
needs nao place be alledged in the Declaration, 
Anderſon, 139. pl. 109. Cuff againſt Vacbel. 
Nor is Reeuſancy within 31 Eliz. 5. 5 2. 
N. 1. which ſayeth that the offence ſhall be 
la id in the proper County where it was done 
or committed, for to ſpeak properly it was 
not committed any where, Hobart 25 1. pl. 

Grimſtone verſus Molineux. infra, 79.4 6. 
Page 60. 61, By this Being thereof 
lagofully convicted. 23 Eliz. 1.9 5. N. 1. 
Is no: ment that the party mult be Convict» 
ed in ſome former ſuit, but a Conviction up · 
on the tame Indictment or Information 
which is brought againſt him, for the reco- 
very of the 20 /. per month is ſufticient con- 
viction within the meaning of this Statute: 
And ſo are all penal Statutes — in 
them thoſe words ( being thereof lawfully 
Convictcd) to be underſtood, that is of a con- 
viction in the fame ſute whereypon the pen» 
alty is to be recovered, forthe meaning only 
is that the 'oftcador (hall forfeit nothing be- 
fore Conviction, which is no more than the 
Law implycth, and thercfore in truth theſe 
vords are but ſuperflous, and might as well 
have been omitted, 11 Co. 59. 1 
F | olls 
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2+ Nor is Convicton intended here 23 
Eli. 1. f 5. N. 1. only of a Conviction by 
verdict, and therefore if the offendor be con- 
victed upon his cotifeſſion of the Fact and 
udgmeht theteupon be had, and conſe- 
uencly if Judgment be had againſt him up- 
on a demurrer, which is a Confeſſion of * 
matter of Fact, Or if ju dgment be given 
againſt him on aibil dicit , for any other 
Cauſe, any of theſe are ſufficient Convictions 
whereupon to recover his penalty for Con- 
victed is here 23 Eliz.1.$5,N. 1. to be 
taken for attainted, as tis in many other Ca« 
ſes, for until judgment he ſhall forfeit nothing, 
and altho he that is convicted is not there- 
fore attainted, yet every one who is attaint- 
ed or adjudged is Convicted , and of ſuch a 
COON is this Statute to be underſtood, 
infra, 233. 
a 61. Theſe words (To the Queens EXIV. 
J.) In 23 Eliz. 1. C5. N. 1. are but Forfeiture. 
ſurpluſage, and import no more than the 
Law would have' given the Queen without 
them, for wherea Statute gives a forfeiture; 
and limits not to any particular perſon, the 
King ſhall have it by conſtruction of Law, 
as was agreed 2 Anderſon 128. pl. 73. in the 
Caſe of Agard and Tandifh, td ſo thould he 
have tk is whole 20 J. per month if the Sta- 
tote had ſaid here, and had not afterwards 
made another expreſs appointment inf#2, 76. 
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23 Cliz, 1. Of Churches. 


Page 61. 62, 63» It. ſeemeth that the 
month here 23 Elix. 1. f 5. N. 1. mentioned 
ſhall be accounted ferundum numerum ſingu- 
lorum dierum, allowing but 28 daies to a 
month, for ſo are all Statũtes to be underſtood 
which ſpeak of the month, unleſs V. 2. cap. 
5. N. for the account of a Lapſe and 2 
3 E4.6. 13. N. of proving a ſuggeſti- 
On 1. Inſt. 135. & 2 Co, 166. Telverton 100 
Hob. 179. (ſupra pl. 7.) and of this opinion 
the Court of B. R. ſeemed to be upon the 
Conſtruction of the Statute of Liveries 8. 
Ed. 4. 2. G 2. N. 3. in the Caſe of Donner and 
Smith, 3. Co. 835. pl. So that by this ac- 
count the Recuſant ſhall forfeit thirteen ſcore 
pounds in the whole year. 

2+ In an Information 2 Cro. 529. pl. 
brought by Parker, Qui tam, &c. againſt Sir 
John Carſon and his Wife for the Recuſancy 
of the Wife for 11 months, and not 7 iley 
pleaded, it was proved at the Trial, Paſeh. 17. 
Fac. in B. R. that ſhe conformed and came 
to Church for part of the time in the Infor- 
mation, yet foraſmuch as ſhe was a Recuſant 
both beſore and after, it was ſaid by the 
Court that her Conformity for ſome part 
of the time ſhould not excuſe her, and ſhe 
was found Guilty for the whole time. . 

3. The Intoxmer ſhewed that the Recu- 
fant was abſent. from Church from the 10 
September 15. Jac. unto g September, 16. Fac. 
and demanded Two hundred and twenty 


pounds for eleven months, upon not Guilty 


pleaded, it was found againſt the Detend- 


ent 


23 liz. 1. Of Chyrebes.. 
ent, and it was reſolved thatalcho the Infor. 
mer. had. demanded leſs than by his own 

ſhewing was due (for the time mentioned in 
the ln was 13 months compleat 
Except one day) yet the Information was 
well enough, for the Recovery ſhall be in- 
tended to be for the eleven months, when 
the Recuſant was firſt abſent, and the Addici- 
82 more K* b. 5 
2 II. 90. again ir an 
and his Wi and this is not like the Caſcof 
I Cm. 331. Bawdaech and Mackaller, Mich.g. 
Car. 1. where the Informer Sui tam, &cc. 
Upon 31 Eliz. 6, of Symony demanded 
leſs than the penalty, and the Court ſeemed 
to be of opinion that altho it was good e- 
nough for the King notwithſtanding that 
miſpriſion, yet it was not ſo for the _— 
and comparcd it to the Caſe of Agard and 
Candiſh, where an Information was brought 
upon the Statute of liveries after the year, 


and it was adjudged to be for the Ki 
but not for he Informer, . 31 Ea 


6. & N. n intire penalty for . 


the offence, if leſs be demanded the Statute 
is not perſued, and there is a clear variance 
between that and the Information, but in the 
Caſe of Recuſancy when he demands Two 
hundred pounds for eleven months the Sta- 
tute 23 Elia. 5.9.8. N. 1. is perſued, and 
tho it appear by the Information that the 
Recuſant was abſent for a longer time, yet the 
Intormer is at liberty whither he will de- 
mand the penalty for his abſence * 

| that 


23 Eliz, 1. Of Churches. 
that Supernumerary time. 

4. Tfit be ſnewed in the Informatioif' that 
the Recuſane was abſent ſrom Church from 


a a day certain to a day certain, whichi'it al! 


makes 13 months, and the penalty isdemand- 
ed ſor that time, and the Jury ſind the party 
Guilty for 12 months, it hath been held by 
ſome that the Verdi& ſhall be good for 12 
months, — 9 7 f 2. 
is a Queſti r in Sir 7. Curſon, Caſe 2 
1 ee but for 11 months, 
and when the Jury finds the defendent guil- 
ty, it ſhall be intended to be for the 11 months 


ſor which the penalty is demanded, and that 


ſhall be accounted from the 10 September 
which was the firſt day of abſence alledged 
in the Information, and the reft of the time 
to the 9 September following after the firſt 
1T months is to be accounted as ſurplu - 
f ut in this Caſe on 23 Elz, 1. G 5. N. 1. 
where the Jury abridgeth the time tor which 
penalty is demanded, it may be yang 
whither the Verdict Rall be intended to be 
for the firſt 52 months of the 13. and the 
Judges of B. R. to falve'a Caſe of the like 
nature 5 Cv. $35, ſeemed to be of opinion 
and 8 Ed. Hae, 2.N, 3. that it is not materi» 
al which were the 12 months wherein the 


arty offended, but if that opinion be law, it 


moſt follow that the party can never be pun- 


' Ithed forthe 13 month, but that muſt be re 


mitted to him becauſe irs left uncertain which 
of the 13 fhall be accounted the month — 
ſoun 


— f 


| 23 Gliz, 1. Of Churobes, 43 
found by the Jury, and it rather ſeems. for 
this reaſon, that the Verdi is void for the 
uncertainty which 12 months. of the 13 the 
party offended, unleſs it ſhall be intended of 
9 "Shepbord in bis fare Gude <op.6 
5. Mr. in i ure i e «ou, 
Set. 5+ Raiſeth this queſtion, viz. 2 Har. 
1. C5. N. 1. having reference to 1 Lia. a. 
$ 14. N. 1. which ſayeth every one ſhall 
come to Church every Sunday. and Holy-day, 
whither he that is not at Church every Holy- 
dzy doth not rigere juris forfeit 20 pound a 
month by force of 23 Elis. 1.4% 5. N. 1. 
but this queſtion ſeems altogether needles , 
for tis clear by the expreſs wards of 23 
Eliz. 1. C5. N. 1. that it muſt be a far · 
bearance from Church for a whole month 
together that makes the party liable to the 
forfeiture of 20 l. —_—_ he camcs to Dog 
on any Sunday or Holy-day , wit 
month, he is f1ced from the penalty of 20 J. 
altho not from the 124. and by 1 Kl. 2. $ 
14. N. 1. for the dayes of his abſence if he 
comes not every Sunday and Hely- day both. 
Page 43. 64. Upon the words, Be LXVI. 
baund. in 23 Liz. 1. $ 5. N. 2. Some Behaviour. 
have made a queſtion and among them Mr. 
Shephard in his Sure Guide, cap. 6. Sett. 5. 
by whom or in what Court the Recuſant 
{hall be bound to the good behavior by force 
of this Statute, for that the Court is not ex- 
preſly mentioned, and Vingate Crown 44. 
hath ſtumbled upon a conceit that after cer 
tificat made in B. R. a Juſtice of Aſſie, Goal 
EY, delivery, 
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Schaols, 


- 23Eliz. 1. Of Churches. 
delivery, or Peace ſhall bind the party to the 
good behavior, and miſrecites the Statute, 
accordingly,” but it ſeemeth the intention of 
the Law makers was that he ſhould be bound 
in B. R, and of that opinion is Dali. 192 
5 5 cap. 79 tit. good behaviour, 

2. For where any proceedings are appoint? 
ed to be upon or after a certificate ſent to 
any Court, there by common, intendment the 
proceedings are to be in that Court to whom 
the Certificate is ſent, if no other Court be 
named, and it cannot be preſumed by any rea. 
ſonable conſtruction of 23 Eliz. 1. C 5. N. 
2. That the Certificate into B. R. is to any 
other end than for the Juſtices there to pro- 
ceed in ſuch manner as the Act directs to 
be done after ſuch Certificate, as no queſtion 
they may in this Caſe as well as upon Certi · 
ficate of a preſentment or of refuſal of 
the Oath of Supremacy againſt 5 Elin. 1.4 
5- N. 10. Sapra 39- and tis a rule in Con- 
Itruction of Statutes, chat where the intenti- 
on plainly appears, the Law ought to be ad- 
vanced according to its end, tho the words 
be ſhort and im , eſpecially Laws made 


- for Religion, as is held Hob. 157. and 1 


Co. in Magdalen Colledge Cafe and 2 Bul- 
firode 15 5. 
3. Popiſh Recuſants convicted are not to 
be reputed ſufficient ſureties within 23 Elis. 
1.1 5. N. 2. and therefore were refuſed: 
by the Court of B. R. in the Caſe of Gri · 
th 2 Bulſtrode 155. 
Page 64. An Uſher or aſſiſtant in teach- 
ing 
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23 Els: 1. Of Clurcbes. 

* Maſter in the School, and ſeemeth 
to be included within the word School-Mall- 
er 23 Elia. 1.4 6. N. 1. and the ſol : 
lowing words here (or teacher) explain who 
is intended (viz. Every teacher of youth 
23 Eliz. 1. 7.N.2: einen 
ge 64. 65. This , Clauſe, repair to 
Church as is aforeſaid or be allowed 24 Lin. 
1-4 6, N. 1. beivg, in the diſ- junctive, it 
ſeemeth that altho a School - Maſter doth 
not come to Church, yet if he be L. icenſed 
by the Diſhop, or Ordinary, it ſhall excuſe 
the penalty, and this is not altered in that 
particular either by Jac. 4. Joon | infra 
nor by 13 and 14 Car. 2. 4. G. N. r. 
but then he muſt hy 13 and 14 Cr, . 4. 5 
11. N. 1. &c. Among other things ſubſeribe 
a declaration or acknowledgment that he will 
confirm to the Liturgy of the Church of 
England as it is now by law Eſtabliſhed, or he 
Bell for the firſt offence three months 
impriſonment without bail, and for the (c- 
cond and every other offence (hall ſuffer, 
three months impriſonment without bail, 
and alſo forſcit FV. li. aura 2 
2. But if he be licenſed and ſubſeribe and 
do as aſoreſaid, and ſo cannot be puniſhed by 
23 Elix. 1. C 6. N. 1 or either of the other 
ſaid acts, yet now by. 17 Car. 2.2.4. N. 1. 
unleſs he take the Oath there mentioned and 
frequent Divine ſervice Eſtabliſhed by the 
Laws of this Kingdom, and carry himſelſ there 
as the (aid Statute is appointed, he ſhall for 
fcit for every offence ten pound li. ſo that 
| now 
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— Pope 65: 86. This litnitation of tin 
ne year and day 23 lis 1. 5H 8. N 
1. entends not to any offence made Treaſon 


5 by 1. Of ed . 
ap conformity in-repairing to Chuteh j4 
is neceſſarily required of every ſuch School. 
There may be f 2 penee talten for ſueh licenet 
notwithſtanding 23 Elin 1. 7. N. 1. 


by 23 EM 1. bus only te ſueh offences mend 
tioned ih rhis act or 1 BD. 7. 2. and 3 El 
—. Lx. 2/45 concern-the Kings Sip 


ndey in Caufes Ecttefiafiieal, the fervic 
ef God” coming” Church, or Eſtabliſh 
ment of Religfors © / + = 
5. And lor ithoſe touching Religion 2. 
Elin, 1. C B. N. 1. the time 
mived” by" 1 IMG. $4200, 1. hich faith 
the potty muſl be Indifted the next Seffiony 
or 1 EN 2. C22. N. t. If x Corporatis 
on within fiſteen dayes after Eoffer or Mi 
chuednas : for tiow de y be Indidted at as 
NI COS day. 
3. But for abſolving' or withdrawing, 
or for being abſolved withdrawit or recone 
eiled, with are 23 EXz1.4 2. N. r. made 


* 


Treaſon, no time isfinited for the perfecuti- 
on, but the offender may be-Indited ar any 
time after the year and day, for the latter 
part of 23 Eliz. T. C F. N. 2. Speakes of 
theſe offences of Treaſon which the Juſtices 
of Peace chrmor hear and determine, and there 
no time is limited, altho there be in the for- 
mer part 23 Eliz. 1. C8. N. x for thoſe of- 


fences 
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23 Ekiz. . Of. Churcher. 


3. The Power * 
——— ron 
en Quarter Seſſons to hear and determine 
the oſencr oſ not to Church is iwforce 
at this day, uotwi ing 2 NDlix. 6. Gz. 
N. 2. which ſaith that every comviction fos 
not coming to Church fall be in B. R. or 
at che A ſſiaes or General Goal- delivery, and 
not elſewhere q for 3 Fac, 4. $ 7. AN. r. hath 
given power to Juſtices of Peace in their 
General or Quarter Seſſions to enquire hear 
and determine of all offences ſor not com- 
ing to Church according to former Laws 
in ſuch manner as the Juſtices of Aſſixe and 

Goal 
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Fuſtices, 


ac; N 9 
* — 
* 
Yo 
. 
- 
#1 


* 
* 
£ "2 
1 * 


* 


- * 1 
p 

* 

7 
4 4 


* 
«+ 3 


CT ET TIC OY \ cw wols : bal 
— Was < 6 , 4 "RO IN — 
1 N — 8 * * mn 
* D a » = IRS, 1 
. 12 I #: IN 
© _ * N. 


1 
| 


rr 
2 ' , C 


4 


F 
oF: CO g 
2 * 
. 


* 
fa . 


29 Cx. t. Of Chitreber. 
Goal delivery might do by former Laws in 
the Caſe ol Reculancy for not repairing to 
Church, which is clearly a reviver of the 
power of Juſticesof Peace given to them by 


7 Z4 Elix. 1. 88. 2. to proceed againſt 


3 — from them by 29 Elix. 
6. 2. 3. 4 : * > 
4. Nor doth that following Claufe 3 
Fac. 4. G. N. z. Touching Gonvidtion by 
| — im — reſtrain the 
ict of Peace to proceed to conviction 

tion only and default of ap- 
more than the Juſtices of Aſſe 

v ate reſtrained thereby ot 
6. Ha. N. 3. which gives them 
uthorityj to proceed by Proclamatis 


On. | Ari n 233903014975) | 
J. For theſe;Clauſes of 3 Tac, Gy. N. 1. 24 
—— the jaticesof 
Peace ſhall have power to hear and determine: 
the offence of not coming to church according 
to Laws in ſuch manner as Juſtices: of Aſſie 
and Goal - delivery tnight do, and thoſe Juſt» 
ices might hear and determine that offence 
according to this Statute 23 His. 1 8 9. 
N. 1. and then comes the next Clauſe of 3 
ac. 4. C. N. a. That the Juſlices of Peace 
on vrhich is — — alſo, and theres: 
abrogates no part of the power given 
them by the. former Clauſe of 3 Fac. 4: F 7. 
N. 1. and this agrees with what Sir Ed. 
Coke faith 12 Co. 13 that if a man be In- 
dicted for Recuſancy at the Aſſizes _ 
f ons 


-- — 


23 Eliz, 1. Of Chirrches: 
ſions of the peace, the Court may waive the 
proceedings by proclamation upon 3 Fac, 
44 7- N. And may ſtill if they pleaſe 
proceed. againſt the party by proceſs upon 
this Statute 23 Eliz. 1. & 9. N. 2. in which 
Caſe the proceſs muſt be by Venire facias, capi- 
a, &c. As in Indictments of treſpaſs, and if 
faith he- the party be fugitive in another 
County, the Indictment may be removed in 
B. R. and then proceſs may be there made 
out againſt him into any County of Exg- 


Page 67. Upon 23 Eliz. 1. 5. N. 2. LXXI. 


A”; e 8 * 
” . & 4 


by Quarter Seſſions, is intended here only Fuftices, 


the Seſſions of the Peace, held at four times 
of the year and not any other, altho it be 
general Seſſions. | | 

2. And therefore the Juſtices of Peace in 
London, who hold a Seſſions every month, 
cannot take Indictments upon this Statute 


23 Eliz, 1-4 9:N 2. at any of them, unleſs 


it be the Quarter Seſſions: For that their Au- 
thority is given them only at a certain time,as 
was reſolved upon 5 Elix. 9. C. N, 1. in 
the like Caſe, Mich. 17. Fac. B. R. Palmer 
44. Pl. Taylors Caſe. 

3. And 3 Fac. 4. G 7. N. 1. which gives 
Juſtices of Peace power to take Indictments 
ot Reeuſancy at their general or Quarter Seſ · 
ſions, for ſo the. word (ſaid) there imports, 
having reference to the general or Quar- 
ter Sc ſſions mentionęd before 3 Fac. 4. 54. 
N. 2. about preſentments, yet doth not en- 
large the power 4 the juſtices of Peag- in 

this 
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EXXII. 


23 Clix. 1. Of Churches. 
this particular, nor enable them to take ſuch 
* — at any Seſſions, but at their 
four Quarter Scſſions: for altho it be put 
there 3 Jac: 4. F 4. N. 2. diſ- junctively. 
General or Quarter, yet the latter word 
is but *Explicative of the ſortder, and ſhews 
what genetal Seſſions are meant, as ap- 
pears by 3 Fac. 4. H 14. N. 1. and 7 Fac, 6. 
$ 26. N. 5. touching the Oath of Allegi- 
ance ſor in 3 Jac. 4. 14. N.. tis ſaid 
that if the party refuſe the Oath he ſhall be 
committed to Goal, until the next Afſſizes 
or general Quarter Seſſions, and if he re- 
faſe the Oath tendred him by tke Juſtices of 
Aſſize and Goal«delivery in their oper. Aſ- 
ſizes, or by the Juſtices of Peace in their ſaid 
general Quarter Seſſions , he ſhall incurre 
a Prenwnire'; and in 7 Fac. 6.426. N. 5, 
that the party refuſing ſhall be committed 
to Goal until the next Aﬀezes, or general 
Quarter Seſſions, and if he refuſe the Oath 
tendred him by the Juftices of Aſſes and 
Goal ; delivery in their open Aſſizes or Goal - 
delivery, or the Juſtices of Peace, or the great 
er part of them in their general or Quarter 
Seſſions, he ſha!l incurre a Premunire, which 
clearly ſhews that the ſame thing is intend- 
cd by General Quarter Seſſions, and Gene- 
ral or Quarter & ſfions and that all Gene- 
ral Scſhons which are not Quarter Seſſions, 
are excluded out of the meaning of thoſe 
Statutes. . 

ge 68. the Juſtices. named in 23 Eliz, 


Enditiment, 1. &. N. 2. are hereby impowered to pro- 


ceed 


ls 26 vn S484 * Dr n 


23 Eltz. 1. Of Chucbet. 
cred by Indictment only, and no other way 
for they are to hear and determine after en 
quiry infra, 5. & 1% 

2, And the word ( Enquire ) implyeth 

an Indictment, and is alwaics ſo to be ex- 

"ded ſupr 35, and ſo are the other words 

ear and determine where other proceedings 

are not ſpecially named, as here they are 
not. 

3. For the Action of debt, Information, 
S. in any Court of Record is given to 
the Informer qui tam &c. afterwards 23 
Elix. 1. 11. N. 1. in a diſtin& branch by 
it ſelf without any reference to this. 

4. So that by 23 Elis. 1. H. N. 2. and 
before 35 Elix. 1. F 10. N. 2. which gave 
the Queen an Action of debt, &e. the Queen 
had no other remedy to recover the intire 
forfcitures given hereby, but by Indictment 
only 11 Co. 60. and 1 Rol. 91. pl. 41, Dre 
Fofteys Caſe. | 

5. See Fontr 193 pl. for that and the ſuit 
by the common Informer are the only wayes 
appointed by 23 liz. 1. C9. N. 2. d' 511. 
N. 1. and the ſubſequent Clauſe 23 Elix. 1. 
f 10, N. 1. of ſubmiſſion which names the 

uſtices before whom the party is to ſubmit, 
viz. the Juſtices before whom he is Indicted, 
Arraigned or Tryed, ſhews what proceed ; 
ings are meant which are to be had before 
the Juſtices here named, that is by Indictment 


Hob. 205. Pie and Lovel. 


6. Talbot and Shkelden were Indicted for 
Recuſancy, Contra formam Statuti 23 Eliz.1. 
| E 3 in 


23 Elie 1. Of :Chthe 
in. which Indictment the penalty was de- 
manded, and in a Writ of Error the judg- 
ment was reverſt, fer the .offenge is made by 
1 Eliz. 2. $ N. and the penalty ig.given,by 
23 Eli. 1. N. and thergfore it. pd haye. 
been Canna formam Statugorum, Owen, 135. 
N. Wiſts Caſe infra 79 94. | 

Far. & Feme . 7+ If a Feme Covert be Indicted at the. 
pa Kings Suit for an offence within '23 Elia. 
1. C5. N. 1. ſhe may be charged: with the 
penalty after her Husbands death, but the 
Husband is aot chargable, nos ſhall, pay the 
penalty, for that he is no party to the 
Judgment: and this was one of the Cauſes 
of making 35 .Eliz. 1. G 10. N. 1. by 
which Statute the King may. have an Acti- 
on of debt, and recover the forfciture a» 
inſt the Husband 1 Rol. 93. 94. Roy verſus 

Foſter, Savile, 25 fl. 59 
xxl. Page 68. This Exception, 23 Elis. 1, 
Treaſon, § . N. 2. of Tieaſon and miſpriſion of 
Treaſon extends not to the Juſtices of Oyer 
and Terminer, or of Aſſize and Goal-deli- 
very, as Wingete Crawn 46. bath miſtaken, 
but only to Jultices of Peace, who are not 
to medle in th two Caſes, hut the other 
Juſtices may. 1 | 
LXXIV. ge 69. Upon 23 Elis. 1.4 10. N. z. 
. 0 formity. — — Judgment ſubmit and confozm 
Himſcif, &c. But now by 1 Face 4. G17. N. 
3+ It che Recuſant conforms after Judgment, 
it ſeems it ſhall be time enough to have the 

forfciturc. | 

2+ A man is convicted of Recuſancy ac- 
cording 


23 Elix. 1. Of Churches.” 
cording to 29, ER. 6. G2. N. 5. upon Pro- 
clamation and default of appearance, and af 
terwards ſubtnits and conforms, he ſhall by 
force of 23 Ellx. I. H 10. N. 1. be diſcharg- 
ed of the forfeiture of twenty pounds per 


month 3 for this is a ſubmiſſion and-confors 


mity before Judgment, the Conviction up- 
on Proclamation being no judgment but 
only in nature of a conviction by verdict, as 
was reſolved by all the Judges, Mich. 37. 
and 38 Elis. ſee t Rol. 94. pl. 41. Dr. Feſt- 
ers Caſe. 

3. Page 69: Certain Perſons were In- 
dicted upon 23 EIix. 1.4 5. N. r. for not 
coming to Church, and were optlawed up- 
on the Indidtment{the Court of B. R. would 


not in this Caſe receive their ſubmiſſion; 


upon 23 Eliz 1. C io. N. 1. but adviſed them 
to purchaſe their pardon for the Outlawry, 
which they did, and the their ſubmitſion was 
accepted of and they were diſcharged. 4 Le- 
onard 54. pl. 1389 

Note in the report the Statute 13 EI E. 
2. is miſtaken for 23 Elis 1. for no In- 
dictment for not coming to Church lyeth 
on 13 Eliz. 2, | 


32 


Page 69, Upon 23 Eliz. f. G 10. N. 1. LXXV. 
If a man be Indicted tor Recuſancy before Certificate, 


Juſtices of Peace, and he ſubmits and con- 
forms before the Biſhop of the Dioceſs, he 
may remove the Indictment by Certiorart in- 
to B. R. and there plead his Contormity by 
Certificate under the Biſhops hand and Scal 
Styles 26. pl. 


n e e IB pon dE nero es 4a? 
* ————— m * — G5 Iv ar 4 * e - — * 
e 
b * 
* 


54 


LXXVI. 


Forfeitures, 


ſums of limited 


23 El 1. Of Churches, 

2. For the manner of a Recuſants ſub- 
miſſion and er re the Biſhop 
after Conviction, and the Biſhops Certificat 
thereupon, ſee Co. Entr. 569. 

Page 70. 71, All es of 


mony limited by this Ac. 
23 Elis. 1. G1 1. N. 1. Shall be divided &c, 
So that the diſtribution here appointed ex- 
tends not only to the forſeitures of Tw 
hundered and One hundred Marks, ſor fay- 
ing or hearing af Maſs, and the ten pound 
a month for keeping a School-Maſter Con» 
trary to this Act, but likewiſe. to the twenty 
pound per month, for not repairing ta 


Church. 

2. In which laſt Caſe the Informer, 
tam, &c. ſhall have the third part as we 
as in the other Cafes, for altho by 23 Eliz, 
1. C7 N. 1. the whole Twenty pound per 
month is given to the Queen, which the 0s 
ther foxfeitures are not in expreſs words, yet 
that will not alter the Caſe nor make voi 
the expreſs appointment made here in what 
manner and to whom all the forfeitures lie 
mited by 23 Eliz. ſhall be diſpoſed; of, 

3- And it is uſual in Acts of Parliament 
to give the whole penalty for any Criminal 
matter to the King, and afterwards in the 
ſame Act to make diſtribution thereof, and 
give part to him that will ſue, as in 3 H. 6.3. 
Fr. N. 1. 2. and 3 H. 747.4 1. N. 5. 10. 
and the ſubſequent diſtribution ſhall al- 
waics ſtand good notwithſtanding the pre- 
cedent words of limitation of the whole to 
the King, 4. For 


4. For thoſe words in penal Statutts' (To 
the King of to the Queen) are upon the mat* 
ter but void and ſuperfluous, and give the 
King or Queen no other or ſtricter intereſt 
than they would have had if they had been 
omitted, and it had been ſaid ( ſrall- forfeit ) 
without apointing to whom. 

5. And the reaſon is, for that the Law 
devolves the forfeiture upon the King, where 
no other perſon is appointed, and ( ſpall 
fen) without more ſaying, is as much 

all forfeit to the King. But when 
afterwards in the ſame Statute a particular 
appointment is made how the penalty ſhall 
be, that qualifies the former and general 
words, and ſuch diftribution, ſhall be made 
as the Statute appoints 11 Co, 60. and 1 
Rol. 89. go, pl. 41. Dr. Foſters Cafe, and 
r Anderſon 159. 140. N. 190. Caff and 
Vachell , ſupra 46. 
_ "Page 71. Upon 23 Elin. 1. 11.N. 1. 
Scot was indicted for — Ame. 26. LXXVII. 
Elis. 2 Lenard 169. pl. 204. By the Poor. 
name of William Scot of Southwark Gent. 
and Exception was taken to the Indictment, 
for that within Southwark are ſeveral Par- 
iſhes; and the third part of the penalty is 
to be applyed to the relief ot the Poor of 
the Pariſh where the offence was commit- 
ted. But in this Caſe the Recuſant being 
named generally of Southwark, , non poteſt 
conſtare Curie where the offence was, nor to 
what Pariſh the third part of the penalty 
belongs. But the whole Court of B. R. 

24 were 


* 
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N 23. Eltz. 1. Of Ghnrehes C 


were khere of opinion; that the Indictment 


LXXVIII. 
Exchequer. 


was good enough not withſtanding it is not 
ſaid ot whe t Pariſh the Recuſant was:for the 
whole penalty of twenty pound per month 
is at firſt '23 Eliꝝ 1.55. N. i. given to the 
Queen: and the Inhabitants of the Pariſh 
where theoffence was, are by 23 Elig. 1. 
II. N. 1. to ſue in the Exchc quer for their 
third part, and ſurmiſe in their Bill that 
the —— in their Pariſh, and if it were 
fq, jc (hall be delivered to them as the Act 
directs. E. 
Page 71. Upon 23 Elis, 1.4 11. N. 1; 
the principal Officers of the Court of Exy 
checu:r are the Treaſurer and Barons, but 
the principal Officers of the receit of the 


; Exchequer are the Treaſurer and Cham- 


LXXXIX. 
Information. 


berlains, Savile 3 8. pl. 87. | 

Page 71. c. 82. on 23 Elix. 1. H. 
N. 1. upen a penal Statute. where part of 
the forſeiture is given to the King, and part 
to him that will ſue 3 the Informer or Plan- 
tiff qui tam, Oc, ſequitur tam pro Dominy 
Rege, quam pro ſeipſo, and ſo it mull, be laid 
in the Information or declaration, and not 
only there, but in the Joyning of Iſſue and 
the Venire facias, it mult: be entred, qui tam 
pro Domino Rege, & c. or the omiſſion ot it 
is Error 1 Cro. 336. pl. Mich. 9. Car. 1. 

2. In an Information upon 23 Eliz. 1. 5 
11. N. 1, the uſual way is that the Infor- 
mer tor himſelf petit inde tertiam partem, juxia 
formam Statut. 11 Co. 56. Dr. Foſters Calc, 
but then the Statute n.uſt be named, for in 

q' 7 2 


23 Elix..r. Of Chirebes... 


an Information 2 Cro. 142. Mieb. 4. Fac. by 
Broughton, Qui tam, &c. againſt Mo.re, for 
the forbearing to come to Church Contra 

form m Statuti, without naming which Sta- 
tute, in which Cafe the Iaformer demanded 
the third part for himſelf, it was adjudged 
by the Court of B. R. to he ill, for there are 
ſeveral Statutes agalnſt Recuſancy, and it 
did not appear which of them was meant. 

3. But if this Statute of 23 Elix. 1. 51 1. N. 
1. be named in Certain, and the party who 
ſueth demands the whole forfeiture for the 
King and himſelf, and: Judgment be given 
that the King ſhall recover one moity , and 


the In former or Plantiff Qi tam, ec. the 


other moity., in that Cale the Judgment is 
well enough : for the Information or de. 
 claration being, Quod adio accrevit Domino 


Regi & prefat. A- ad habend & exigend 


the full torfeiture, the Judgment doth not 
vary there from, when it ſaith, t hat a moie- 
ty ſhall be to the King, and a moiety to the 
Plantiff or Iuformer: and altho the Sta- 


tute 23 Elix- 1. H 11. N. fa th thit he which 


will ſue ſhall have but a third part, yet th. t 
is by way of diſtribution only, aud ſuch di- 
ſtribution if the penalty is an act ſubſequent 
to the Judgment and is to be made as well 
out of the moi ty given by the judgment to 
the Informer or Plant iff, Qui tam, &. as 
out of the mony thereby given to the King, 
and this I conceive to be the reaſon of the 
re ſolution in Chambers, Caſe 2 Roll. 437. 
P. where ſuch a judgment in Caſe of Re- 

ra cuſancy 
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Information. 


23 Elis, r. Of Churches, 
ny upon this Statute was allowed ( 


o 5 4 

But if the whole forfeiture be not demanded 
in certain, there, altho the party who ſucs 
demands his own ſhare, tis ill, and fo it 
was adjudged in an Information upon a 
nal Statute, 5 Elix. 5. F 16. N. 1. which 
page Dude —— Curiæ, 
& quod ferisfatia 5 l. pro qualibet offenſ: 
unde ipſe petit ee ler the Infor- 
mer doth not make his demand certain, but 
leaves it to the Court or Jury to caft up the 
ſum it Amounts to: Hobart 245. Pie and 
Weſtly. 2 p02 

4. If therebe ſeveral Statutes, and each of 
them prohibit one and the ſame thing, and 


Inflict a penalty and give an Informatioti 


for recovery of it 3 the Information may con- 
clude contra formam Stammi, and good; be- 
cauſe the beſt ſhall be taken for the King. 5 
H. 7. 17. So if one Statute make the offence, 


and another Inflicts tlie penalty or forſei⸗ 


ture, and the Information be for the oft 
fence only, it may conclude contra formant 
Statuti, which is to be underſtood of that 
Statute which makes the offence. But it tlie 
Information both lay down the offence, and 
demand the penalty, there both Statutes 
muſt be recited, or at leaſt the Information 
muſt conclude contra formam Statutorum: 
Owen 135. Weſts Caſe, ſupra 72.49 6. 
5, In the late additions to Dalt. 547. 
cap. 191. C 6.N.3. its ſaid that Informati- 
ons and ſuits on penal, Statutes are ſtridi 
a Jiu. 4, 


| 9 


'23 Elix. 1. Of Churches, $y 

Juris, and excepted out of all the Statutes 
of Jeofailes ; which is a miſtake, for they are 
not excepted out of 32 H. 8. 30. Its true 
they ate out of 18 Eliz. 14. $ N. and 
21 Jie. 13. 5 N. and that as it ſeemeth 
in all Caſes within thoſe two Statutes: ſee 
Styles 307. Theoballs- againſt Nevton, 

And in the Caſe of Scot and Lawer, Hob, 
328, It ſeems to be intimated that they are 
excluded out of all three: Where the Caſe 
was debt by an Informer, Qui tam, 6 
2328 Statute 21 H. 8. 23.4 2. N | 
the defendent pleads non debet prefato: + 
meaning the Informer, and not the King) 
and the Iſſue was-found-againſt the deft 
ent; in that Caſe it was reſolved that this 
was a good Cauſe to ſtay judgment, and 
there its ſaid that it bein 400 penal 
Statute , the Statute of Jcofailes 32 H. 
8. 30. would not pap. but that reaſon 
was Ex 4 32 H. 8, 30. 
ſeems to extend to all popular ſuits. what- 
ſover ; and in Wallers Dyer 346. 347. 
non br Tea. Reouei againſt him 18 
; * „ Li 2am, &cc. | 
H. 8, 9. of Sw it was adadgcd that . 
miſ=conveying of Proceſs, and miſ-joyning 
of Iſuc in the ſaid Information, were aid- n,,,, 
ed by 32 H. 8. 30. | A 

6. By 31 Elis. 5. C5. N. 2. an Iofor- 
mer, Qui tam, &. muſt begin his ſuit 
within one year after the offence committed, 
otherwiſe he ſhall not bave any part of the 
penalty 2 Co. 366. Hill. 12 Fac. Godbolt 
158. pl. 216. Sivedgle verſus Sir Edward 
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#23 Eltz. 1. Off Churches 

TLembal: But popular ſuits upon the Statute 
39 Eliz. 2.6 N. of Tillage are except- 
ed, and not upon the Statute of Tay 
os, in the Be late additions to Dal, 
In Ul. Pte Cate; 11 Cu. 65. its ſaid, 
that the Informer hath no Remedy ſor re- 
covery of the torfeitures for Recuſancy after 
the year and day is expired, for that time is 
limited in certain by 23 Eliz. 1. U f. N. 1. 
but yet with ſubmiſſion it ſeems that 23 
Elix. 1. 6 8. N. 1. relates to Indidnients 
only, and ſoit was held in thijs very Caſe df 
Dr. F er, 1 1 Co. 60. und 1 Rol. 93. Pl. 41. 
and Hob. z05. in Pie and Lovels Caſe and 
there was no limitation of time for the In- 
former” Qui tam, &c, Upon 23 Eli. i. &. 
N. 1. untjl the ſaid Statute of 23 Elix. 5. 9 
5+ N. 2. which limits him to a year after the 
offenee committed, and not a year and a day, 


and altho this offence of Recuſancy carinat 


in ſtrictneſs be ſaid to be committed, for that 
in truth it is but a bare otniſſion, as hath been 
faid pra 62. and therefore there needs not 
any place alledged, yet in cottirhon parlange it 
it will paſs well enough for an offence. com- 
mitted, and feems to bewithin the meanirg 
of 31 Eli. 5. G 5. N. 2. and in 23 Elis. 1. 
§11. N. 1. its ſaid the third part of the for- 
feiture ſor Necuſancy ſnall be to the poor 
in the Pariſh where "the offence is com- 
mitted Tnfra 116. N. 2; 
7. Now if it be objected that if the Re- 
culancy be not an offence which is td be laid 
in the proper County by 31 Elix. 5. 2.N.1. 


be- 
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becauſe it is not an offence that can be E 
perly ſaid to be committed, by the ſame 
reaſon , the Informer who is reſtrained by: 
31 Eli. 5. H 5. N. 1. to a year after the of 
fence committed is not reſtrained in the Caſe 
of Recuſancy, nor the poor of any Pariſh 
can take any benefit by 23 Eliz. 1. HII, N. 
1. as to the third part of the forfeiture, ſor 
that there is no Pariſh wherein Recuſancy 
can be ſaid to be committed, I anſwer there 
is a great difference betwixt the Caſes, for in 
the Caſes of limitation of time when the of- 
fence muſt be proſecuted 31 Elix. 5. C5. N. 
1. and that of the poor of the Parith, 23 
Eliz. 1. HII. N. 1. where the ſorfeiture is to 
be diſtributed, the word (committed) is 
no part of the ſubſtance of the matter, and 
tis no more than if the Statute had aid wich- 
in a year after the offence and to the-Pariſh, 
where the offence was, and there | commir- 
ted, may be taken well in that ſenſe] but it 
cannot be ſo in that other Caſe, ſapra 62. 
about the proper County, for 31 Elix. 5. $ 
2. N. 1. makes the Commiſſion of the of- 
ſence matter of ſubſtance, and whither it 
were committed or not in the County where 
it is laid in the Information or popular ſuit, 
goeth not to the merits of the Cauſe, for. if. 


it were not committed jn that County and 


the defendent alledg and traverſe it, and it 
be found for him, the Plantiff (hall be bar- 
red, and thoſe words, (That he map tra⸗ 
verſe that it was not committed. 
ſhew clearly that offences which conſiſt on- 


2 ly 


* * P R 93 2 
" Ce Ch 4 * * 2 J * 
* 731 rs T0 
on 7 7 * 7 I * 
? It 
* 
1 9 1 1 
* 7 
— 
n 
1 
' 


* 
"7 
* 


. — 
AL 7 
x 4 
* ” 
Us, 


Ne IR IO BF 4 * 2 8 * 1 R n 32 EEK 8 3 * 1 c n . N 
- : 7 *\ Z 
* — LE IS as , 
* 4 7 144 \ 
23 1. Of Clneches. 
= 


by inomiflion were not intended: for other- 
wit neither Recuſanecy nor any other of- 
fence of that nature could be puniſhed by a- 
ny Information or ar Action for the 
In upon their Oath of nereſſity find 
ord ay roch nd erty ya A  Þ 
in truth and prop it 
was not committed we, | oy 
. By 31 Eliz. f. $5. N.3. If the Infor 
mer, Qi tam, &c. doth not proſecute with - 
in a year after the offence, yet the King may 
at any time within two years after that 
year ended, and therefore it was reſolved in 
2 Co. 366, in Syvedateand Sir Edward Len- 
%halls Caſe, where an Information was 
3 the on of 1 8 7 
quam Upon 3 Jac. 4. 3. 3. | 
three years rar Lee to' receive ce Sa- 
crament after Conformity, that altho it was 
not good for the Informer, yet it was well e- 
nough as to the King: 
e 
ing defendent in any ſuit upon à pen 
Law in - R. C. Fo Exchequer is not 
Compellable to put in ſpecial Bail, but may 
appear by Attorny Dl 2 621. Ks. and 
31 Eliz; — ($20. N. 3. Telverton 53. Saint 
Ca 


Georges Caſe. 
Zar, & Feme 10: An Action of debt or Information 


Tam pro, &c. lieth upon 23 Eliz. 1. 11. 
N. e Huband and Wit Bo 
Recufancy of the Wife, and the Husband 


in that caſe is lyable to pay the twenty 
per month, notwithſtanding pre e 
| NO 


23 ix. 1. Of. Churches. 

no Recuſant 3 Bulſtrode 87. The King 
and Law, 1 Rol. 93. pl. 41. Dr. Fetter 
Caſe, Hob. 97. Moore and Huſſey, Savile 25, 
pl. 59. Infra 119. N. 2. 

But the Wife cannot appear by Swperſt 
deas alone without her Husband , for both 
muſt appear or both be outlawed, Hob. 179. 
Lovedens Caſe, Infra 173. N. 2. 

Nor can ſhe plead or joyn iſſue without her 
Husband 2 Rel. 90. Sir G. Curſen and Uxor's 
Caſe 3 and therefore where in an Informati- 
on brought againſt the Husband and Wife, 
for the Recuſancy of the Wife, the Record 
was centred , & predift. J. & M. veninnt, 
e predifia M. dicit quod ipſa non eft inde 
Culpabilis, & de hoc ponit ſe ſuper Patriam: 
this was alledgedto be ill, for the Husband 
pleads not at all, but in this Cafe the Docks 
et being Nad J. C. & M. wor ejur, &c. 

tant non culp. and it being manifeſt 
that they both appeared, the record was a- 
mended by the Docket, after verdict, for 


it was but the mifpriſion of the Clerk in 


drawing the plea 2 Cro. 530. the ſame Caſe 
with 2 Rol. 90. Crompt. 14. 4. 

At the end of the Caſe in 2 Cro. 530.2 
note is added that if Sir J. C. and his 
Wife had pleaded quod ipfi non funt culpabi- 
les, it had been ill, but yct it ſeems that the 
Law is Contrary to that opinion, for where 
an Action or Information is brought againſt 
the Husband and Wife for an offence or 
_ wrong done by the Wife, there the Hiisband 
is charged quoad pœnam, tho not quoad cul - 


Pam; 
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de and when they both plead z quod ipſi. 
- os. gps he the ah 1h is, that — 

is not chargeable quoad pænam, and (he is 

not Guilty quoad eulpam, and therefore it 
was reſolved, addition to Bendloef 148 in 

the Caſe of Brown and Audley and his Wiſe 
Trin.22 Fac.in Aion ſur le Caſe for ſcandalous 

words by the Wife, that where they both 

plead non culp. and the Jury found the Feme 
guiley, the Plantiff ſhould have Judgment, 

the iflue was good for the reaſon afore 

ſaid, and the finding of the Jury was a, 

good ground for the Judgment, for if the 

Wife were guilty, quoad culpam, as the ver- 
dict mult neceſſarily be underſtood, ſhe be- 
ing the wrong doer, the Husband by con- 
ſequence was chargeable, quoad pænam, and 
Judgment ſhall be againſt both. 
And the rcſolution 1 Cro. 417. in the Caſe. 

of Needlep verſus Symnell and his Wife , 

Mich. 11. Car. 1. is directly contrary - to 
that opinion in the end of 2 Cro. 530. ſor 
1 Cro. 417. its adjudgcd that Tpfi non ſuns. 
exlpabiles by Baron and Feme is a good 
iſſae, altho the wrong were by the Wife, 
Alien. 11. An Information of Recuſancy lyeth 
againſt an Alien, upon 23 Eliz.1. H. N. 
1. If he inhabits within the Realm, and if 
Judgment be had againſt him he may have 

2 Writ of Error to relicve himſelf 1 Inſt. 
129. 
12. When onze the Informer qui tam, 
&c. hath commenced his ſuit he hath of 
| | popular 


Information. 


23 Eliz. 1. Of Clurcbe. 68 
ular Action made it his own principal! 
Aion 11 Co, 65. Dr. Fofterr Cafe, Vaughan | 
343. Thamar and Sorjel, ' 
And in this Caſe it is not neceſſary 
that the defendent be ferved with Proceſs 
to anſwer it, for if the Informer put his 
Information into Court, tis enough to ap- 
propriate co him his ſhare of the penalty, G- 
5⁰¹ 158. pl. 216. N ; 
Bur yet a Note ought firſt to be made 
ofthe day month and year when it was ex- 
hibited, for before by 18 Eliz. 5. H 1. N. 5. 
it is not to be taken to be of Record, nor ſhall 
operate any thing either in appropriating 
the penalty, or barring any other Informer, 
but when that is done no other Informer 
can fue for the ſame offence, and tis a good 
plea in barr, for the defendent to ſay that 
there is another Information depending a- 
gainſt him for the ſame offencegfor as ſoon as 
the firſt Information is delivered in and 
entred upon record, according to 18 Eliz. 5. 
§ 1. N. 5. it ſhall be ſaid to be depending, 
altho it be not alledged that any Writ or 
proceſs is ſued out =_ the defendent 
thereupon 300.261. Mich. 33. and 34 Elix. 
the' Queen verſys Harris, Styler 417. Hob. 
209. Parry yerſus Paris, Palmer 40. Webbs 
Caſe, Termes de {a Ley verb. Action popular. 
The defendent in an Information pleads 
that heretofore another Information was 
hibited againſt him ſuch a day in another Court 
for the ſame offence, but miſtakes and names 
in his pleaa wrong Gay, and not that wherein 


the 


23 Eliz. 1. Of Churches, . - 
the firſt Information is exhibited. The 
Plantiff replyeth, awl tiel Record; yet if it 
appears that in truth the Information plead» | 
ed in barr, was exhibited before the other, 
which is the ſubſtance of the matter, this 
miſpriſion ſhall not vitiate the defendent 
Hob. 209. Parry and Paris; note®this Caſe 
is cited in the late additions to Dalt. tap, 
191. Se 6. N. to prove that one perſon 
cannot exhibit two Informations: in the ſame 
or in ſeveral Coutts, but that was not the 
queſtion there, nor I think ever made a que 
nion, but that the ſame perſon may exhi- 
bit too ſeveral Informations ſo they be not 
both for one and the ſame offene. 

3 Cro. 26 1. The Queen againſt Harri, 
Mich, 33. and 34. Elis. An Information 
was in B. R. upon 5 and 6. Ed. 67. 9 N. 
for buying of Wools, the defendent pleads 
that there is another Information depend» 
ing againſt him in C. B. at the ſuit of I. 
and avers that they are both for the ſame |: 
offence : but in truth that in C. B. ſuppoſed | 
the offence to be done at one time, and that 
in R. R. atanother time, yet this is a good 
plea in Bar of the latter Information, being 
with an Averment that they are both for 
the fame offences for otherwiſe by the In» 
formers falſe ſuppoſal of the day, the de- 
fendent ſhall be put to double trouble, 

And the ſame advantage no Queſtion # 
ny man may take againſt whom two Infor: 
mations are exhibited upon 23 Eliz. 1. 64. 
N. 2. for hearing of Maſs, for perchance he 
ne 
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time, and there is nb reaſon he ſhould be put 
to double trouble ſor one offence. 

13 But otherwiſe it ſexms to be in the Cafe 
of Recuſancy, for if an Information be on 


23 Eliz. 1.4 5. N. 1. for not coming to 


Church for a month, there if the defendent 
proves that he was at Church any time 
within that month it ſhall be ſufficient to 
avoid the penalty of the 204. 
And as the defendents giving Evidence 
that he was at Church within the compaſs 
of any other month, then that which is 
laid in the Information , ſhall not excuſe 


him; ſo the Informers proof of his abſence - 


any other month ſball not hurt him, but 
the Evidence muſt go to the very fame month 


which the Information mentions: and 


the reaſon is} for that this offence is pu- 
niſhable according to the time of its durati- 
on or continuance, and the offendor is to 
forfeit for every month of his abſence v ſo that 
if another Information be exhibited againſt 
him for not coming to Church during anos 
ther month , it cannot be ſuppoſed to be 
for the ſame abſence with that in the firſt 
Information, but for the like abſence at a- 
nother time, and therefore cannot be pleads 
ed in bar thereof. | 

14. If two Inforrhers,on one and the ſame 
day, exhibit Informations againſt the ſame 
perſon for the ſame offence, they are both 
void and may be pleaded the one in Bar of 
the ether, for that there is no ptiority to 

| F 2 attach 
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23 Elix, I, Of Churches. 
attach the Right of Action in one of the, 
Informers more than in the other. Hob, 
128. Pie verſus Coke. 5 

15. Altho Sunday be not dies Juridiem, 
ſo as to award a Judicial proceſs, or enter 4 
Judgment of record on that day, yet an In- 
formation may be exhibited in Court on that 
day, and Good, ones 156. 157, Bedoe and 
Alpe. \ | | 
ms. In C. B. an Information may by the 
courſe of the Court be brought in and deli- 
vered to one of the Judges there, out of 
term, and ſhall be dated then: For 18 Elia. 
5% N. forbids all antedates 2 Rol. 33. 

mith verſus Carter. | | | 

17. An Information is brought by an In- 
former, Nui tam, &c. upon 23 Eliz.1.h 
3. N. 1. for Recuſancy 3 and pending the 
Information, the Recuſant is convicted at 
the Kings ſuit upon an Indictment for the 
ſame abſence 3 the queſtion is, what reme- 
dy the Recuſant hath in this Caſe that he 
may not Bis puniri pro uno delicio? And to 
this it was anſwered by Cokg Chief Juſtice, 
B. R. in Dr. Foſters Caſe, that he may plead 
this Conviction , uit le darreine continuance, 
to diſcharge himfclf of the Information, 1 
Rol. 9 5. pl. 41. But, as the Reporter well 
— * the Informer when he 

ath begun his popular Action hath appro- 
priated the Action to himſelf: An Fi it 
{hall be admitted that the King can deveſt 
him of this Action when he pleaſeth, by In» 
dictment at his own ſuit, this would prove 
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23 Eliz, Is Of Churches.. 
very .. miſchievous to Informers. i 
therefore, how in this Caſe the Recuſanc 
(hall defend himſelf from being doubly 
puniſht for .one and the ſame offence. 

But if the Recuſant be once convicted at 
the Kings ſuit either by Indictment upon 
23 Eliz. 1. & 5. N. 1. or according to 29 
Eliz. 6. F 2. N. 5. or 3 Fac. 4. 9 N. up- 
on Proclamation, the Informer, Qi tam, 


Se. Cannot afterwards charge him, but is 


barred ſor ever after: For the intention of 
23 Elix. 1. G 11. N. 1. is, that the Infor- 
mer may exhibit Informations againſt ſuch 
only as are concealed , or .not charged at 
the Kings ſuit : So that the. Informer is 
neque falcator, neque meſſor, but ſpicelegus, a 
Gleaner. And that in ſuch Caſes only 
where the King doth not proſecute pardon 
or releaſe before the: Informers Action is 
commenced. | 11 Co. 65. Dr,  Fofters Caſe, 
Bri 121. 122. Parker againſt Sir 7. 
Webb and #xor. Lane 60. 
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But whither this rule be general, and Bar. & Fen 


will not admit of an Exception in the Caſe 
of a Feme Covert, is a Queſtion: For by 
ſome opinions, if a Feme Covert be In- 
diced and convicted of Recuſancy , that 
{hall not barr the Informer of his popular 
Action upon 23 Eliz. 1. HII. N. 1. againſt 
her and her Husband for the Recuſancy of the 
Wife: becauſe upon the Conviction by In- 
dictment, the cannot be compelled to pay 
the forfeiture of twenty pound per month 
while her Husband lives, nor can it be le- 
| F 3 vied 


70 


Colluſion. 


23 Eltz. 1. Of Churdbes. 
vied of her Goods and Lands: for that 'dus. 
ring the Coverture, ſhe hath nothing of her 
own to forfeit, but all is her Husbands. 


Bridgman 122. Infra 270. N 9g. 


The Condemnation or acquittal of the 
arty at the ſuit of the Informer, is a. good 
— againſt the King and all others, 11 Go, 

66. 8 30h 
18.Before 4 H. 7. 20.4 1. N. 7. It ſeems 
that if a popular Action had been brought 
by Covin, and with the conſent of the de- 
ſendent, and the deſendent was for want 
of Evidence or other Cauſe found not guilty, 
and the Covin appeated to the Court, yet 
Judytnent ſhould have been given thereupon 
againſt the King, and it ſhould have been 
a good Bar againſt all others, 9 Ed. 4. 4. pl, 
but now by 4 H. 7.20.4 1,N. 7. If a 

perſon ſue with good Faith any Action po» 
pular, and the defendent Plead a Recor 
very in an Action popular in Bar, or that 
before that time he had Barred the Plantiff 
in ſuch Action, the Plantit# may aver ſuch 
reccvery or Bar was by Covin, and upon 
ſuch Covin found, the Plantiff ſhall haye 
Judgment; and the defendent attainted 
or condemned of 'Covin ,, ſhall ſhave Im- 
priſonment of two years by proceſs of Ca- 
pias or Outlawry, as well at the Kings ſuit 
as any other, and the releaſe of the party 
ſhall not avail the defendent 3 which Covin 
way be averred generally. Com. 49. 50, 54, 


55 Wymbiſhe and Talbois. 


If aman bring upon a penal Statute debt 
tam 


23 Eliz. 1. Of Churcer. 
tam, Cc. quam , Cc. and the defendent 


pleads , thereunto the Plantiff may reply 
without the Kings Attorny G. Prinzes 
Cale. * | g 

In debt upon 23 Eliz. 1. CI. N. 1. the 
defendents demurred, and the Plantiff qui 
tam, Or. Joyned in demurrer without the 
Kings Attorny, and held to be good, 1 Cro. 
10. 1 1. Farringtons Caſe, Trin. 1 Car. 1. 
but in an Information tam, &c. quam, Oc. 
the Kings Attorny onght, to reply, 2 Rol. 
33. Smith and Carter. 

And this difference between debt and an 
Information was taken Hutton 82. in the 
ſaid Farringtons Caſe; but yet if in an In- 
formation the de fendent plead a ſpecial plca, 
and the Kings Attorny will not reply, and 
proſecute for the Kings part, the Informer 
ſhall be admitted to reply and proſecute” for 
his part, as was adjudged in Stretton and 
Taylors Caſe, | Los 119, pl. 161. and 
11 Co. 65, Dr. Foſters Caſe, 3 Int. 194. 

19. The King before any Information 
or other popular ſuit commenced may par- 
don or releaſe the whole penalty incurred, 
and it ſhall be a gqod bar againſt all men 
11 Co. 65. 66, Dr. Foſters Cafe, 3 Lift. 194. 
195. 37 H. 6. 4. 2 R. 312. 

| 1 H. 7.3. Termes de ley 102. 
Decies tantum. : 

And if the defendent in the Information 
do not take advantage of ſuch par don or re- 
leaſe by his plea, but is condemned in the 
ſuit and the Kings ſhare of the penalty be 
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then diſcharge himſelf thereof upon a Come. | 
pertum fuit in magno rotulo, by ſhewing forth - 


the whole matter by way of Plea, and ſhall 
not looſe the effect ot his pardon or releaſe. 
Savile 23. pl. 56. Tirringhams Caſe. 

But when once the Informer hath brough 
his popular Suit, the King cannot dif- 
charge it, and if he then pardon or releaſe, 


or his Attorny enter an ulteriut non unit pro- 


ſequi, this is good for the Kings part only 


but is no Bar quoad the Informer who may 
proceed notwiĩthſtanding for his part of the 
penalty And therefore neither can the 
Kings Attorny diſcharge the Jury when 
they come to deliver their Verdi. Hutton 
82, Vaughan 343. Thomas and Sorrel. 1 
Leonard 119. pl. 161+ and 3 Cro. 138. Stret- 
ton and Taylor, 3 Cro. 583. Hammon and 
en 3 Inſt. 194. 1 H. 7. 3. | 

uch Entry of a non vult proſequi by the 
Attorny General, bath the ſame effect with 
a Nonſuit of a Private perſon ; but the King 
cannot be ſaid properly to be Nonſuit, be- 


cauſe he is in Judgment of Law ever preſent 


in Court 1 Inſt. 139- 227. Hutton 82. 
Goldsboronugh 53. pl. Leight Caſe Savile 56, 
pl. 119. Weare againſt Adamſon. 

Upon the Death of Queen Elizabeth it 
was reſolved by the Judges, that where an 
Information tam pro Domina Regina , quam 
Nc. was brought upon a penal Statute and 
pending the ſame and before Judgment the 


Quecn dycd, the Information it ſelf ſhould 
ſtand 


23 Eliz. r. Of Chin 

ſtand, for that otherwiſe the Suit might be 
loſt, there being a time limited for the 
bringing of it, but all the proceedings there- 
upon were loſt and void, and the defen- 
dent ſhould plead de novo, 2 Cro. 14. and 7 
Co. 30. 3 1. Of diſcontinyance of Proceſs. And 
to that purpoſe 5 Ed. 6; Rot. 38. is there 
cited, where in a popular action, the King 
dyed after demurrer upon the Evidence, 
and before Judgment , and the defendent 

pleaded de novo. 1 
" "Put yet 1 Cro. 10. 1 1. and Hob, 8 2. Fare 
ringtons Caſe, in a popular action of debt 
upon 23 Elisz, 1. I 11. N. 1. againſt Prince 
and his Wife, where the defendent demur- 
red upon the declaration, and the Plantif, 
qui tam, &. Joyned demurrer in Hallam) 
Term, and King Jamet died the Vacation 
following, It was reſolved that not only the 
Writ and declaration, but all the other pro- 
coeedings thereupon ſhould ſtand notwith- 
ſtanding the demiſe of the King, for that 
in ſuch Caſe it is meerly the Suit of the par- 
ty, and is aided by 1 Ed. 6.7. H 1. N. 4. of 
Diſcontinuances, and he only Joyned in de- 

murrer. : 

Which Reſolutions are in appearanceflat- 
ly contrary each to other, for 2 Crd. 14. ſtems 
to take in all popular Suits whatſoever and 
as well a popular Action of debt as an In- 
formation, but yet tis obſervable that in 1 
Cro. 10. the Plantiff only joyned in demm- 
rer, and not the Kings Attorny: And this 
ſeems to be the reaſon, why in that Caſe the 
proceed - 


Releaſe. 
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28 ſnould ſtand notwithſtanding 
the demiſe of the King, ſor where the party 
alone joyns in demurrer, or replies, and not 
the Kings Attorny, there the Suit may pro» 
perly be ſaid co be opening between party 
and party , and within the expreſs words 
of 1 Ed, 6.7. F 1. N. 4. which provides, 
that altho the King die, all proceedings in 
Suits depending between party and party 
ſhall ſtand: But 2 Cro, 14. is to be under - 
ſtood of ſuch Caſes where after a Plea or 
demurrer by the defendent , the Attorny 
General alone replies, or joynes in demur- 
rer, there the proceedings ſhall be void and 
the defendent ſhall plead de novo, But the 
Information it (elf ſhall ſtand to avoid a ma- 
nifeſt inconvenience, for that the Informer 
is limited to a certain time wherein to cx» 
hibit his Information, and ſo theſe two o- 
pinions arc reconciled. | 

20. An Informer, qui tam, Or. may be 
Nonſuited altho the King cannot, 1 i” 138. 
Hutton 82. Farrington verſus Arundell. 

If pending the popular action, or Infor- 
mation the Plantiff or Iaformer, qui tam, 
&c. be Nonſuited, or releaſe, or Enter 8 
nalle proſequi, or dic, none of theſe ſhall, bar 
the King, but the Attorny Genaral may pro- 
cced upon the Information for the Kin 


part, 1 Leonard 119. pl. 191. 3 Cro. 138. 


Stratton verſus Taylor, 3 Cro. 58 3. Hamond 


3 Inſt. 194. Moor 541. pl. 715. and 1105. 


66, Dr. Foſters Caſe, 2 Bulſtrode 26 1. 26% 
Waller verſus Hanger, 2 Rol. 33. Smith ver 
| {us 
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ſus Carter: And therefore the opinions in 
37 H. 6.5. and 3 8 H. 6. 2. that if the Plan- 
tiff in a Decies tantum which is a popular 
Action, be Nonſuit, the King is without re · 
medy but by Indictment: or if ſuch Plan- 
tiff will relinguiſ his Suit that the King 
hath nothing further to do, ſeem not to be 
Law at this day. 1 


21. If a popular Information be brought Courts. 


upon a penal Statue in a wrong Court where 
the Informer cannot ſue, yet it was held, 
Moor 564 , Ce. pl. 770. in Agar and Can- 
diſhes Caſe that the King ſhould not for that 
looſe his advantage of the ſuit, but the In- 
formation ſhould be good for his part of 
the penalty. * 55 


By 18 Eliz.5:J 3: N. 3. If an Informer Coſts, 


or Plantiff, upon a penal Statute where any 
* forfeiture is generally limited to him that 
will ſue, ſhall-delayor diſcontinue his ſuit, 
or be Nonſuit, or ſhall have the Tryal or 
matter paſs againſt him, by verdict or Judg- 
ment of Law, he ſhall pay to the defendent 
his Coſt Charges and Damages: ſee the ad- 
dition to Bendloes 141. Rhobotham and Vin - 
cent; and if it be upon a ſpecial Verdict or 
demurrer, thoſe Caſes are within 18 Elix. 5. 
§ 3. N. 3. and he ſhall pay Coſts, by force 

thereof Hutton 36. Pies Caſe. 
But an Informer is nor compellable to find 
Sureties to anſwer Coſts, howbeit the Court if 
they ſce.Cauſe may order him to appear in per- 
ſon before the detendent anſwer the Intor- 
mation 2 Balſt. 18 Martin and Gunnyſtons Caſe, 
Savil 10. pl. 26, Wilkes Caſe , it was 
held 


LXXX. 
Court. 
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held in the Exchequer Chamber that if a 
writ of Error be brought upon a judgment 
given for the King at the Suit of an Infor 
mer, a Scire facies ought to be awarded a. 
gainſt the Informer. ab | 


02d," is here 23 Liz. 1.4 11. N. 1. 
meant the four ordinary Courts of Record, 
at Weſtminſter : For they are the general 


Page 82, 83, 84. By anp Court of 
7 


Courts of Record, and the Courts where 


the Kings Attorny may acknowledge or de- 
ny, and the words of 23 Eliz 1. H 11. N. 1. 
being general are left to the conſtruction of 


law, where the Rule is that verbu equivoce 
nin dubio poſita intelliguntur in digniori “% 


— 


potentiori ſenſu. And in this ſenſe ſhall theſe 


words (Court of Record) be conſtrued in 


all penal Statutes where the penalty is to 


be recovered. ina popular ſuit, ſo that the 
Informer, qui tam, & e. cannot ſue before 
Juſtices of Aſſize Goal-delivery or Qyer and 
Terminer, or Juſtices of Peace as in Borrough 
or corporate Towns, or in -a Court of Pi- 
powders, Stannary Courts, &. Fones 
193. LE 

Ana ſuch a conſtruction hath been made 
of thoſe words (Court of Record) upon ſe- 
veral Statutes as 6 Co. 19:20. and Moor 
609. pl. 827. Gregories Caſe on 4 and 5 Ph. & 
Mar, 5. 8 N. of Woolen Cloathes. 

In 1 Cro. 149. Green verſus Guy, on 21 
H. 8. 13. 11. N. 2. of Non - reſid nce. 

In 4 Cro. 112. 11g. ind Hutton 99 Far 
rington and Keymer, on 23 H. 8. 4.) 5. N. 3. 
ot Brewers. * 

n 


EY : es, + . . 
\ K&S F N . 
23 Eliz. 1. Of Churches, 


In Stiles 340. Buck ſtone and Shurlock on 


7 E4.6. 5. J 6. N. 3. of ſelling wine with- 


out Licence. 


In 3 Cro. 737. Barnabee verſus Goodale. 


and 2 Cro, $38. Millort Caſe and Styler, 
383. upon 5 Eliz. 4.4 13. N. 3. of Trades. 

In Moor 421+pl. 581 upon the Statutes 

for Tanning of Leather and divers others. 
2. It was held Mich. 6and 7 Ed. 6. Dyer 
2 36. ph. 30 all the Juſtices but _ that 
where a Statute appoints a r any 
offence made 43 . LIT. not an 
offence at the common law to be Recover; 
ed in any of the Queens Courts of record 
by Action of debt and no other Court is 
appointed: The Statute intends the four or- 
dinary Courts of Record at Weſtminſter, and 
the offence and penalty cannot be puniſhed 
and determined by Commiſſioners of Qyer 
and Terminer in Patriam: 

But Dyer makes a Qzere hereupon 3 and 
Sir Edward Coke in Scarlets Caſe ,, 12 Co. 
98. faith 10 Fac. that the opinion of Cat- 
lin, Sanders, and Whiddon, (which were 
the three diſſenting Juſtices before, &.) is 
at this day held for good law, and the opin- 
ion of the. reſt of the Juſtices that ( any 
Courts of Record) are reſtrained to the 
ordinary Courts at Weſtminſter of Record, is 
not held for law, Continual Experience 
(faith he) being againft it, for that Juſticcs 
of Aſſizein reſpe& of their Commitlion of 
Oyer and Terminer, have alwaies enquired of 
offences where the penaltics is appointed 

* | 8 


41 


ö 
af att 


 Kveral Caſes and re ſolutio 


23 Elig. 1. Of Churches. | 
tobe fucd (in any Court of Record) as up. 


on 33 H. 8. 9. § 18.N. 1. of unlaywtut 


Games 35 H. 8. 17. 6 9. N. 2. of words 
and 5 and 6 Ed. S. 14. C. N. 2. of forfti- 
tures and other Statuts. g 
But under favor, altho,Commiſſioners of 
and Terminer may take Indictments 

for the doing of that which is made malunt 
probibitum by a Statute Law, yet that part 
of the opinion in Dyer 236 which relates 
to the Action of debt and the Counts of Re- 
cord where ſuch Action muſt be brought, is 
gcod law, and where only (Courts of Record) 
are named, ſuch Action cannot be ogy in 
any other Court then the four ordinary Courts 
of recotd at Feftminſter, as 1 — by the 
_ ns before tecit- 


3. Sir Edward Coke 3 Inft. 193. and 4 


Au. 174. ſaith that this exception of Re- 


cuſancy, in 21 Fac. 4. F 5. N. 1. doth 
not extend to the Courts 21 Fac. 4. \ J. 
N. 5. wherein the Informer is to ſue but 
only to the County where 21 Fac. 4.42, 
N. 1. the offence is to be laid. 

So that notwithſtanding that exceptioti 
21 Fac. 4. F 5. N. 1, the Kings Bench 
Chancery, C. B. Exchequer, or Exchequet 
Chamber, cannot relieve or hold plea of a. 
ny Information for Recuſancy, either by the 
Kings Attorny or AK Informer, 
but the matter fhall card and deter- 
mined before Juſtices of Aſſize Niſi prins, 
Goal-delivery or Oyer and Termini, or Jufti- 


ccs 


23 Elix. 1. Of Churches. . 

ces of Peace in their general Seſſions, accord- 
ing to 21 Fac. 4. G1. N. 3. but the Infor- 
mer if it be for Recuſancy may by force of 
that exception 21 Fac. 4. H 5. N. 1. lay or 
alledge ſuch offence. in what County he will, 
for the ſaid exception extends only to the 
County 21 Fac. 4.4 2. N. 1. and not to 
the Courts 21 Fac. 4. G1. N. 5. where the 
Informer is to ſue, _ 

Which opinion of his touching the ex- 
tenſiveneſs of the exception is probable e- 
nough, (viz.) that 21 Fac. 4. $5. N. I. ex- 


| tends only to the County and not to the 


Courts where the Informer is to ſue, for the 
latter part of it ſpeaks only of the County, 
but this is unaptly applied to popular Infor- 
mations upon 23 Eils. 1. 11. N. 1. for 
they axe not within. the meaning of that 
branch of 21 Fac. 4. t. N. 5. touching 
the Courts where the Informer is to ſue; ſor 
21 Fac. 4. G 1. N. 5. medles not with thoſe 
Informations upon thoſe penal Laws which 
give the Inſormer no other remedy for re- 
covery of the penalty but by Debt, Bill, 
plaint or Information in the Courts of Re- 
cord at Feſtminſter. : 
Nor doth 21 Fac. 4. 1. N. 3. give the 
Juſtices of Aſſize, or other Jultices there 
named any. new or further power than they 
had before, but only appoints that where 
Informations might have been brought be- 
fore them or in the Courts of Weſtminſter 
at the Election of the Informer, now they 


ſhall be brovght before Juſtices of —_— | 
| Ni 
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23 Eliz. 1. Of Churches. : 
Nifi print, Goal-delivery or Oyer and Ter- 
miner, or at the Seſſions of the Peace in the '- 
County where the offence was committed; 
for the eaſe of the Subjects who are des 
ſendents and not in the Courts at Weſtminſter, 
4 Co. 1. 1 Cro. 112. 113. | nw 
But in our Cafe of Recuſancy, there is no 
ſuch Election given the Informer by 23 Elis. 
1. H 11. N. 1. but he is ſtrictly tyed to take 
his remedy. by debt, Bill, plaint or Infor- 
mation in one of the Courts at Veſtminſter, 
and therefore 21 Jac. 4 81. N. 5. extends 
not to it in that branch touching the Courts 
where the Informer is to ſuc. > 160 Tg 

And as for Sir Edward Cokes Opinion, 
that fince 21 Fac. 4. H 1. N. 5. the Courts 
at Weſtminſter cannot receive or hold Plea 
of any Inſormat ion brought by a Common 
Inſormer, not only common Experience e- 
ver ſince that Statute is againſt it, but the 
J ts and reſolutions both of B. R. 
4. Car. 1. Greene and Guy, 1 Cro. 146. 
N. upon 21 H. 8. 13. H 11, N. 2. and 

Fenton Caſe, Mich. 27. Car. 2. upon this 
Statute of 23 Elix. 2. and of C. B. in Far- 


rington and Leymer 1 Cro 112. Hutton 99, 
Trin. 4 Car. 1. upon 23 H. 8. 4. C. N. 3. 
Are directly in point Contrary thereun- 
to, and fo is the opinion of Rolls in Styler 
340. Buck ſtoue and Shurlock, 7 Ed. 6. 5. 
§ 6. N. 3. and the reſolution in Jones 
193. 

| NE yet altho in penal Statutes ( any 


Court of Record) ſhall be reſtrained to the 
ordinary 


3b. Of Cod... „ 
ordinary Courts of Record at Weſtminſter , — 
 pollibly in other Statutes; thoſe words niay 
"admit, of a larger Conſtruction 1 Rot. 57. 


N. 21. Filed md Beſt, — 5 . 8 | . 
Page , $8,” Upon 15 Eliz. 1. CH 11. Lxxxl. 
VN. 1, by AKion of debt, Bill, plaint or In- Information, 
rmation, by 18 Elix. $5.4 1. N. 3 it is 
arr that none ſhall be admitted or re · 
_ Teived to proſecute againſt any perſon upon 
any A by way of Information 
or original Action and not otherwiſe, 6 
Co. 19. 20. Mor 412 pl. 565. and 600. 
I. 827. Gregories Caſe 3 Cro; 544. Gadley 
IEG et SES 
And this ſeerh to extend as well to penal 
Statutes made afterwards as to thoſe that 
Were in force: when 18 Elis. 5.4 1. N. 3. 
was made, for tis uſual for a latter act of 
Parliament to be guided by a former, as 4 
Lo. 4. Vernon Caſe, | 
But then it niuſt be in ſuch Caſes where 
therm are not expreſs words in the latter 
i Wcontwoule the former, and therefore 
altho the word of 18 Elix. 5. H 1 N,. 3 
that the Informer ſhall not proſt᷑cute othet- 
wiſe then by Information or, original acti- 
on, yet the Affirmative words of this ſubſe. 
quent Statute 23 Elis. 1. H 11. N. 1. that 
the Informer may ſue by Bill hath taken a- 
way the force of that negative in 18 Eliz- 
5. H. N. 3. in relation to the offence 
mentioned in 23 E/iz. 1. and the proſe:. 
cutor, qui tam, Se. upon 23 Elix. 1.4 11, 
N. 1. miy ſue by — B. R. as wa” 


* 


15 Oe of . | 
non. which otherwiſe had 4 7 
| Ken's no dixc& words here to that purpoſe 
could not do as it ſeems b e olutign 
3 lit. 1h. in Wood ſon ag 
: ae” Ina foir beought by. i BK: yo 
4 | 23 H. 6; 10 FI. N. 43. of Sheriffs, and 
in Moor 248. Pl. 390. Udeſn and the Mx 
jor.of Nattinghams Calc, contrary. to the o- 
pinion in 2 381. Hill and Dechair. 
LXXXII. ehe upon 1 178 11. N. 

Impriſonment Qui non in ere, in c 
yer in this Caſe the judgment thaſl . 
ſolute that the King and the Art FA 
cover, &, 1 Anderſon 140. pl. 190. 
chels Caſe. 

2. A Feme Covert Rocuſant if the for 
ſeiture be not paid within the time limited, 
23 Eliz. 1. F 11. N. 2. may be impri 
eq by force of this Statute until ſhe pa 
conform 11 Co. 61. Dr. Foſters Caſe, hit 

97. Moor and ey. 

” And if ſhe be convicted upon 1 
at the Kings ſuit, in which 
band is not bound to pay the ei le 

ought by the opinion of Manmood to hart 

hard and FOE Impriſdument, and ſequel 
red from: all Company, until ſhe conform 
or foriciture be paid, Savile. 2 5. pl. 59. 

But if the. Husband and Wile be ſued up- 
on 23 Eliz. 1.4 1. N. 2. in a popular Adi: 
on or Information for the Recuſancy ot tht 
Wife, and Judgment be had againſi them, 
and the forfeiture is nct paid within the 
three trioaths, the Hus! An that Caſe 

6 


DN har ern ba. £« 
we: 80 —_— likewiſe! 47 2297 7 


* Elixl x. — 1. 
2 55 ting: f- this Scffion of Par- LxxXUII 


liament, and 75 4 — Conveyance Aſſurances 
tho made before chat Seſſſon of Parliament 

las uld not habe Geftated the Intereſt, right 

br Title which was given to thie Queen 

by this wy >; ng therefore in the Caſe-of 

Sir Jola Sowthwell 3 Leonard 147. 1 — 

We in Anme 19 Elix. Conve) 

do certain Ra add their. delt 3 — 

for tho kaintenante of him atid his Family, 
Marriage of his Daughtets; payment of his 

gebts, Gr. and to anſwer him the — 

Age of the man profits |.” with a C 
of revocation after Which he granted 
ey Liwrey leaſes; Ce. And thin cams 

23 DN 1, upon w e was 
Andicted and eie: It Was — — 
all the Jedges bf Tagland that the ſaid lan 

were liable to this Statute, and the 

chaiged to What lands befiad, and 
wete committed te the Fleet, and fined eckt! 
of ther Fſty pounds, for that yer they would 

not find Toe —— — 

2. By means bf an vi jon or 

ment 23 Elix. 1. 375 N. 1. Paunctfoor h- Coll 
ing Indicted of Recuſancy made à decd of 

gift of all his leaſes and goods, tos /gredt 
| Value, coloù red over with feined conſider- 

ations to defeat the Queen of what might 

accrew to her by his Recuſancy or flight, 
and then went beyond Sea, and afterwards: 

was outlawed upon the ſaid Indictment and 

G 2 it 


muy 


22G; 1. "Of Churches 
it was reſolved 36 Elix. by the whole Court 


25 of Exchequer that this was a fraudulent Con- 
voepyane within 13 Elis: 5:42. N. 3. Which 


LXXXI V. 
P niviledge, 


was made for the relief of the Queen and 
otherperſons, as well as Creditors. 6.11 of 
But as this Caſe is-related.in 3 Co. $2. 
Twinez Caſe, tis obſervable that altho it 
was debated whither the Queen ſhould ar 
void:this. Conveiance by ſorce of 50 Ed..3, 
. G 1. N. a. or that of 3H. 7.4. F 1. Na. 
or that of _—_ 5+ $ 2. FLY yet there 
js no mention made of this branch of 23 
Elia. 1. H 3 · N. 1. 15 tis clear that the 
Queen mold not. avoid. ſuch. a fraudulent 


| veyande by force of 23. Flix. 1. $.13-N, 
— nt; had Tow 


1. unleis Judgment tuft given a 

— the Reculant or he had been convicted, 
and: Pauncefoot was; neither Convicted r 
adjudtzed to be a Recuſant, but the Queens 
intereſt acerewed to her by. means of the 
-outlawry; only. 
10 88. upon 23 Blix :-{ racine. 
altho a Peer ſball be tryed per pares, yet he 
is a indicted by an inqueſt under the des 
gree of Nobility, and may be Indicted be- 
tore] Commiſſioners: of Quer and Termine 


or in B. R. if the offence be Committed in 


the County n the Kings bench 1 
Co. 45. 1 2 


27 Eliz 


—— o 


# 14:16 Eliz, 4 
O JE SUITS. 


Age 0, And bis Being Hom Lxxxv. 
P vithin this Gealm, 125 27 Elia. Alien. 


2.4 3. N. 1. muſt be compriſed in the In- 

dictment, but it need not be ſhown in what 

particular place he was born, but generally, 

Ruud J. S. natur infra boc regnum Anglie, 
0 


And ſo it muſt be alledged in the Indict- 
ment on 27 Elix. 2. H 3. N. 1., that he 
was made a Jcſuit or Prieſt, &c. by au- 
thority Challenged or pretended from the Sce 
of Rome. 

But it needed not be ſhewed where he 
was made a Jeſuit or Prieſt, &. whither 
beyond the Sea or within the Realm: for 
whereſpever it was, it is within this Law, 
if he were made ſo by the pretended Au- 
thority of the See of Rome. Pepham 94. 
Southwells Caſe. | 


Page 91. In the late additions to Dale, 
Cap. 140. 13. tit. high Treaſon: .*Tis ſaid LXXXVI 
that 27 Eliz. 2. $4. N. 1. relates only to * nary. 


ſuch as had before that time taken Orders; 
which conceit I ſuppoſe, is grounded on theſe 
wards ( viz.) who at the end of the ſaid 
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forty a 258 after ſuch time of depar- 
ture as aforcſaid ſhall. receive & r. ) as if rig 
Jeſuit or Prieſt were here intended, but 
ſuch a one as was a Prieſt, or "Jeſu 
it, and had fomty days given him for his 
| departure; and no perſon a Felon by 27 
Elix 2. C4. N. 1. who receives or releives 
any other. | 
2. But the, words have ( ſuch Teſuit &.) 
ſcem to be more Extenſive, and to relate aF 
well to the Receivers, or Releivers of 4 
Jeſuit or Prieſt in Orders at this day, as to 
thoſe who were in Orders at the time of 
making this Statute; and if we weigh the 
Gramatical Conſtruction of the words, with 
much more reaſon the former than the 
latter. | 
For the Proximum Antecedens to ( ſuch ) 
is the Jeſuit, or Prieſt, 27 Eliz. 2. C 2, N. 
1. who wis to be made, ordained, or 
profeſſed ,, and not he that was then or- 
dayned, or profeſſed already. : 
And thoſe words in 27 Eliz. 2. G 4. 
N. 1. Every Parſon which after the end 
of the ſame XL. dayes &. ſhall receive 
ce. that is fourty days next aſter the end 
of that Seſſion of Parliament, may well be 
conſtrued 10 Extend to all Caſes, as well 
of recciving, or relieving ſuch who ſhould 
be afterwards in Orders, and {ſhould be 
found within the Realm for the time to 
come, at any time after thoſe fourty days; 
as of fuch who were then in Orders, and 
were to depart before the XL. days were 
— 3. SO 


3. So that the receiving, telciving, or <a 
maintaining .pf-a Jeſuit, Fopiſh Prieſt, or 
other Popiſh Eceleſiaſtical perſon at liberty, 
and known by the party to be ſuch, is 
Felony at this day by this AQ 27 Elis. 2. 
(4+: N. 1. and the Offender ſhall loſe the 
benefit of his Clergy: and ſo hath the 
Law been taken upon Actions upon the 
Caſe for ſaying the Plaintiff kept a Semi- 
nary-Prieft, ox Jeſuit in his houſe, know- 
ing him to be ſuch, 2 Cro. 300. Paſch, 10 
Fac. Smith verſus Flynt and Palmer 410, 
Clerk and Logins Caſe, Lamb. 225. Infra 
275. 2 [> 
Page 92. By this word Return 27 Eliz. 
2. J 5. N. 1. It ſeems that none are in- 
tended here, but ſuch as were fent out of 
this Realm; for others born and reſident 
in ſome other parts of the Kings Domini- 
ons, untill their Entry into ſuch Colledg, 
or Seminary, cannot be properly ſaid to re- 
turn hither. 1 er 
5 92, 53. Gl | other | Digh- . 
nels Dominions 27 Ee. EN I. 2 Outer le Ms 
Subject of the Kings ſent out of England 
to a Popiſh Colledg or Seminary, is Com- 
manded by Proclamation made in London, 
to return into this Realm, and within the 
ſix months here limited, firſt goeth into 
Ireland, and then comes into England, and 
within two days ſubmits bimſclf, and takes 
the Oath of Supremacy 3 in this Caſe, not- 
withſtanding his return into England with- 
in the lix months, he ſhall be guilty of High 
G 4 TI reaton a 
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Treaſon; & alter boch 5 — he 
sought to have come directly into Englend; 
and into no other of the late Queens Do- 
minions before he had been in England; 
and if he doth, he comes into the ſaid Domi- 
vinions otherwiſe then is appointed by this 
AR, 27 Eliz. 2, G f. N. 11 | 
For the intent of 27 Eliz. 2:4, 5. N. 1. 
Seems to be that he ſhould not remain in 
any of the ſaid Dominions, untill he ſub- 
mits and takes the Oath; which ſubmiſſi 
on muſt be made by Oath taken in Exg+ 
land, within two days after his Arrival 
here, and not elſewhere: and altho the 
Oath of Supremacy be in force in Ireland; 
yet his taking it here will not ſerve, nor 
yet his ſubmiſſion there; for he is to ſubmit 
to the King and his Laws, by which are 
intended the Laws of England and no o- 
ther : But a (ſubmiſſion in Felend to the 
Kings Laws can be taken to be of ſuch 
Laws only as are in force in Irealnd. 
And in this Caſe the Offender may be 
tryed here in England, altho his . — 
was committed in Indand, and that by 
force of 35. H 8 2. G1. N. 2. notwith- 
ſtanding the Statute of 1. * 2. Pb. and 
Mar. 10. 6 N. For it was reſolved 1; 
Anderſon 263. N. 269. in Ororkes Caſe by 
all the Judges' of England 33. Eliz. that 
Treaſon committed in Ireland may be tried 
in Exgland; and the like reſolution was in 
Sr. John Perrot Caſe: 34. Eliz. 7 Co, 23. 
8 1. * 261. 3. Inſt. 11. 51 
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27 Ks Of Jefuite. 

298. Dr. Stomer Cuſe i wi | 
And if a Subject of England who is a 
Peer of Ireland be ſent to any ſuch Colledg, 
or Seminary and offend ;, as 27. Elix. 2. 

C's. N. 1. aſoreſaid, he may be tryed in 
Eland by à common jury, notwithſtand- 
ing the offence was in Treland where he is 
a. Peer, contrary to 19 and 20 Eliz. Dyer 
360. Where it is faid that Vr, Dyer, 
and Gerard At torny general were of opini- 
on that à Peer in Ireland cannot be tryed 
in England for Treaſon done in Ireland; 
—— he cannot have his trial hy his 
* : — this is — _ and Sr. i- 

ray proteſted he never gave any 

ſuch opinion, but held the contrary. t. 
Inſt. 261. K | $ 2 
Page 93. upon 27 Eliz. 2. & 6. N. 1. 
* , Deliver. c. ] So that he that Acoeſſary 
is barely a. Meſſenger, or Inſtrument to | 
convey , or deliver fuch mony , ar- other 
releif, is within the Danger of this Law, 
as well as the Lender or — 2 
Page 93. 54. This Clauſe 27 Eliz. 3. xc. 
§ s. N. 4. Extends not to — 4 — 
brought up in ſuch Colledge or ary 
as Wingate Crown, 54.miſtakes : For if ſuch 
perſon afterwards quits his Colledg or 
Seminary , and hath no longer any relation 
thereunto, but abides elſewhere beyond 
the Seas; he who gives or conveys releif, : 
or maintenance to him, is rot within this 
branch of the Statute 3 becauſe the perſon 
releived, or maintained is not then of or 
ov in 
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XCII. 
Prerogativer. 


2 e. 2. Of Je 
in any Colledg or Seminary; and yet per- 
haps this may be an- offence within 3 Care 
I, 2. C 1. N. 2. Ves ; 


ge 97- upon 7 Els 2, $ 10 | 
1. taking of the Oath by ſuch Jeſuit, 


Prieſt or other Eccleſiaſtical. perſon ,. and 
his Acknowlidgment of his due obedience, 
doth not exempt him from the da of 
this Law, as Wingate Crown. 57. miſtakes; 
But he muſt continue his due obedience to 
the Laws made in Caſes of Religion: and 
this ſtems to be clearly the meaning of the 
Makers of this Law. 27 Elis. 2. 10. N. 
1. So that if afterwards he ſhew his diſ- 
obedience to any of theſe Laws, by ſor- 
bearing to come to Church &c he may be 
Indicted as a Traytor, for coming into the 


Realm, as if he had never made any ſuch |. 


fubmifſion and acknowledgment, | 
age 95- Her DPighneſs Laws. 27 
. 2. § 10. N. 1. That is the Laws of 
her and her Succeſſors 3 and not only thoſe 
which were. made in her own time, But 


ſuch likewiſe asfhould. be made afterwards: 


For in Acts of Parliament King or Queen, 
if s Soveraign, Includes Succeflors 3 unleſs 
there be expreſs words of reſtraint to that 
individual-perſor. Com: 176. Hill and Grange 
6 Co 27. the Souldiers Caſe 12 Ca. 109. 
1. Inſt. L and 2. Inft, 742. and 3 Inſt, 6. 
4- Jaſ. 352. * | 
And ſo it is of the Kings Grants, if in 
his politiek Capacity; for there his Succeſ- 
for ſhall be charged tho the Grant men- 
| tion 


— 


- as ee 


dnl. 2, Of Tait. 


tion neither Heir or Succeflor 3 as it was 
adjudged in the Caſe of an Annuity grant - 
' to Sir Thomas Wroth during his Life. 
Com. 457. as 

Page 97. Being Subject of this Realm CIII. 
27 Eliz. 2. H 13. N. 1. And not any perſon - 
as Wingate Crown. 59. miſta be. 

Page 97- At the Queens pleaſuze 
27. Eliz. 2. F 13.N. 1. In this Caſe the 
Otfender muſt be procceded againſt accory XCIUIE 
ding ta the courſe of Law: For fie cannot Frerugativer. 
be Fined or Impriſoned at the Kings plea- 
{ure by force of this Statute, before he be 
Indicted, Conyicted, and judgment given 
againſt him: and ſo were the Proceedings 
againſt Sir -Themas Figet ¶ Tit... Contempts 
Br. 6. do not ſay he was firſt Arraigned 
r.) for going Armed contrary: to 2 Ed. 
350 N. ſor 24. Ed. 3. 33. ſaith that 
he was Arraigned. 92 7848 2 

And if in this Caſe on 27 Elia. $ 13. N. 
1. the Offender be committed to Pri- 
ſon in order to his Erial and Convicti- 
on; yet before Judgment, or at leaſt be» 
fore Conviction he may be let to main- 
prize, and the Fine ſhall be Impoſtd by 
the Juſtices before whom he is Convict· 
ed: Fuſticiarii per eorum Deſcretionem Aſfeſſent 
finem et non Dominus Rex per ſe in Camera ſua, 
nec aliter Coram ſe niſi, per Fuſticiarios ſinat et hæc 
eſt volumtas Regis ( viz. ) per Fuſticiariat 
ſuot et legem ſuam unum eſt dicere 2 R. 3. 
11. ſec 4. Inſt, 7 1. 179. 


29. liz, 
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29 Eltz. 6. 
Of PROCLAMATIONS:. 


Age 100, 107: Sir Edword Coly in 


Dr. "Foſter's Caſe 11 Coke 61. faith 


that by this Clauſe 29 Eliz. 6. G 2. N. 2. 
( as hath been well obſerved) 23 Eliz. 1. 
$11. N. I. is altered in a material point, 
viz. that whereas by 23 Eliz. B. II. N. 1. 
The Informer might ſue the Recufant 3 for 
the penalty in any Court of Record, he is. 


3 


now by 29 Elis. 6. H. N. 2. reſtrained from 


ſuing in the C. B. or Exchequer: But this 


is utterly denyed to be Law, as the con- 


ſtant practice and experience ever fince 
29 Elix. 6, G 2. N. 2, ſufficiently teſtifies: 
and Hob. Ch. J. 204. in Pie and LoveP's 
Caſe faith, that that Obſervation was made 
as he takes it by Sir Edward Coke himſelf; 
But however Serjant Rol. in Dr, Fofters 
Caſe 1 Rol. 93. pl. 41. brings him in 
ſpeaking in another Language, and more 
conſonant to Law, vis. That the Convicti- 
on here mentioned 29 Eliz. 6. 2. N. 2. is 
intended of Convictions: upon Indictments 


only and that no other fort of Convicti- 


ons or Proceedings upon 23 Elig. 1. are 


mentioned or intended throughout this whole 
Act 29 Eliz. 6. And | 


29 Eliz. 6..0f Proclawetigns.. 
And if ſo, then the. Informer is not con- 
cerned; in this Act, 29 Elin. 6. J. N. 2. 
nor reſtrained thereby, as to the Courts 
Wherein he is to ſue but that he nay ſue 
ſtill in C. B. or Exchequer, and ſo was it 
reſolved in point in Hab. 20. 205. Pie 
n the opinion of Sir 
Edward Coke 1 Rol. 93. is confirmed and 
allowed for Lam, and 11 Co. 61. exploded, 
2p. Lr. 6.4 2-N..2. being made ouly for 
the benefit of the Queen in her ſuits by In · 
dictinent, Infra, 118 165. ini | 
2. And che true reaſon is there; given T,tices, 
Hob. 204. 203. why. thoſe negative words 
and not elſewbere \ „ were added 2 115 6. 
§ 2. N. 2. 1. not to exclude the Inſor- 
mer out of the C. R. or Exchequer, but to 
reſtrain Juſtices, of Peace from. proceeding 
to Convict any * upon Indictments 
for Reculancy or for ſaying hearing or be- 
ing at Maſs, which 74 were enabled to 
do by 5 117 I» 8. N. 1. hut again 
diſabled by thele negative words in this 
Act 29 Elix. 6. & 2. N. 2. and the hearing 
and determining ot thoſe offences commit- 
ed only to the Bates of R. R. Aſſnes and 
general Goal-delivery, __ 5 
But for Informations by a common In- 
' former, they were never intended here 29 
Elix. 6. G 2. N. a. and the Juſtices of Aſſite 
and Goal delivery cannot hold plea of ſuch 
Information, as was reſolved by the Judges 
Mich. 4. Car. 1. Jones 193. > 
And yet 29 Eliz.6, H 2. N. 2. did not 
= wholly 
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 Airafries then only fro 


_ 6: oy Hors: 
wholly tbrogite the power of the Jaftices 
of Peact, drof's *  bther- 4 Coup 
AT G . by 23 Elis. 1. 
ord 7 2. in nt to the of 
R ot of faying or kebeing 1 

but ttfat they might àſter 2% Eliz. 6. 9 85 
N. 2. take" Indzerments 

words here, 


t this Status 1 


ing to Con. 

but not from Tücfttment 

2s was held in Sir Edws anden, Cafe, 
— 8 63: in Dr) per Gale "aha 


. 69% N. 15 the p er. of 
. 0 e to hear Anck dete 
of not coming to Chinch is x ith 


offences 
3 Ro If 100, 0 tides 25 


102, 103, 1 
Elix. 6. „9 . N. 1. medles not with: any 
on way of — that at the _ 
Þ iv the Genen 518 14 erden. 1 


unkind; for this Su is not b 


of n new Law, for gave th 


247 — fo new ot other remedy thin what fe hel 


Keruſatt by 24 Elkx. f. G . N. 

elde t only gave her 

* STS way 0 NN upon that 

1 1 Co. 60. and 1 Rot, 
235400 ofters Caſe. 

Pots Gi. upon an Informati- 
on te? the Recuſant upon 23 Eliz. 1. $ 
11. N. 1. or any other way, fave by Indict- 
ment, doth. not appropriate the penalty of 


twenty — per montłr to the King 5 
the 


ine the 


| ww 6. 1 90 7 Daa 
the time to come by ſorce of 29 1 6.5 
3. N. 1. Intfa165.J N Pie 


2 Lovel, nor Ld e ſame 
3 Jace 4. f 8 N vi t. ere ihe me 
wh, are_ufed, 5 a, Convidtion by In- 
Amen y. inten ded as here. 
| b 205; þ Its pi 1 8 be 
he Ling of 29 Eliz. 6. Fr 
been Convicted of ecularicy by Ah! Wy 
means then by Indictment, He Bad 
bound by 29. Eig. 6, $3- N. I, fo "pay the 
twenty ſhillings ( it ſhould be twenty 
pound) a mont from the Conviction, and 
if a man be nom Convicted in R. R. by In- 
dictment or other wile, he cannot be pro ſaim- 
ed nor otherwife- bis penalty fun on,which 
laſt words, Ac, that the Convidtion Here in- 
tended is only-a Conviction, actording to 29 
Ran 5.6 5: N:6;byProclamation upan default. 
| But if we compare together 29 Elis. 


2 Ne It: peaks of a, nl ictlon 
after the m pf this Stätte, and 25 
Eliz. * „. Which 8 a Con- 
viction before this Statute, N 


yall evidently, ar: for 29 8. G2. 

muſt neceſſarily be 22 * 'ﬆ "Obi 
Vin according to 23 Eliz, 1. J 5 N. 1, 
without any Proclamation, for the Procti- 
mation in the. Caſe of Recuſancy was not 
given until 29 Eliz. 6. H 5. N. 5. 

And if a man had been Convideed of 
Mawr het upon Indictment in B. R. or 
elſewhere before 29 Eliz. 6. & 5.N.5, the 
wrleitutcs of twenty pound per month, 
ſhould 


; F I 96 29 = of eee 


C 29 Elir. 6. . N. 1. have 
| the time of the be” Convition, 
: 75 y the exprefs words of the for- 
| ne, 3p ER. 8. pI t. 150 

n comes 29 Elix. 1. whic 
wl what ſhall te ths — Convicti- 


ons for the future, and a en in that caſe, 


likewiſe. the foiftiture pound' per 
ch to nun on from dene o nvidtion, 

5 —7 _ Convictions * * — 
as after tute are granted to be mea 

only an et de Abe on Indictment, and 
there is uo difference en the penning 
of theſe two Clauſes; 49 Eliz. 6. G 2. N. * 
2. but that one teſpects the time paſt, and 
the other the time to come: but both 4 ppoint 
the penalty to run on. Now there Fo no 
reals | to 1 that the makers of the 
Law intended the word (Conyicted ) in a 
ar reſtrained ſenſe in this Chuſe: 29 Eliz. 

N. 1. then inthe forttier Claufe 2 

Eu 892. W.. where the penalty ſhould have 
run on upon any Cotwiction whatſvever up- 
on Indictment, or that the Conviction in 
29 Elix. 6. 1 2. N. 1. by Indictment upon 
23 Elix. 1. 5. N 1. without Proclamati- 
on. ſhould be wholly ſhut out of the lattet 
Clauſe, 29 Elia. 6. 2. N. 2. 

By Conviction therefore in theſe Clauſes, 
29 Elia. 6. H 2. N. 1. 2. ſeems to be meant 
ſuch Convictions upon Indictment as were 
warranted by the Statutes in force at the 
ſevera) and reſpective times here mentions» 
ed, that is to ſay, in 29 Eliz. 6.9 2. N. 1. 

a 


1s Fn 8 
Ng 8 7 
od 2 a 


by 7 ET” |; ; N N 
2309 Elks, 6. Of Proclantation 
29 Eltz. * , 10. 


& Conviction upon 23 Eliz. 1. f 5. N. r. 
without à Procla mation . 

And in 29 Eliz; 6. 2+ N 2. a Convicti- 
on either with ot without a Proclamati - 
on. J 6 2 

In either of which Caſes. the penalty of 

twenty pound per menth ſhall run on by 
force of this Act 29 Elis, 6. G3. N. 1. ard 
conſequently it ſhall run on, if the Recu- 
fant be Indicted, Convicted, and adjudgs 
ed in B. R. altho he cannot be Proclaimed 
there. 


Aud accordingly it was agreed | 1 Rol. 93; | 


in Dr. Fofters Caſe , that where the Recu« 
ſant is Convicted upon Indictment , the 
penalty ſhould ever after run on, and be 
appropriated to the King and tis not re- 
ſtrained there to à Conviction upon Progla + 
mation only. . To: . 
4 But yet altho this Clauſe 29 Elia. 

6. H 3. N. 1. Extends as well to a Convicti- 
on upon 23 Eli. i. C 5. N. 1. as to a 
Conviction by Proclamation; yet every 
Conviction upon 23 Elia 1.4 5. N. 1. is 
got here Intended for if a man Indicted 
for Recuſancy, do upon his Arraignment 
confeſs the Indi&ment to be tree, and plead 
guilty: Or upon trial a Verdi& paſs as 
—— him; theſe are Convictions in Law, 
hut yet by theſe Convictions he fotteits no · 
thing untill Judgment, nor ſhall the pe- 

nalty of twenty pound per month run on, 
or be appropriated to the King until Judg · 
ment be given by ( Conviction) Thefefbre 
+ H i5 
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XCVII, 
Days. 


XCVIIL 
Seizure, 


XCIX, 


29 Eliz, 6. Of Proclamations. | * 


is here 29 Elix. 6,4 3. N. 1. fo be un- 

derſtood Convicted by Proclamation or de- 
fault 3 or Convicted by verdict, Confeſſion 
ce and adjudgcd , for ſo the word is here 
to be taken; viz; For Adjudged, or Attaint- 


ed; unleſs it be in caſe of Conviction up- 


on Proclamation 3 and in ſuch a caſe it is 
to be taken in divers other Caſes. Inu 173. 
Page 104. Upon 29 Elis. 6. F 4 N. 1. 
That is the Term of Eaſter, or Michaelmas, 
which ſhall fuſt happen 3 and not the next 
Eaſter and Michaelmas Teims both; tor the 
Recuſant ought to pay the whole penalty 
for the time conteined in the Indictment 
in the very firſt! of thſe Terms next after 
his Conviction. 3 fac. 4. H 8. N. 1. Ia: 


fre. 172. c CAT. 

1 104, Upon 29 Eliz. 6. C 4. N. 3. 
Take, ſeiz and enjop. But as to Lands 
and tenements there mult firlt be an office 
found for the King, - for regularly before 
the finding of. ſuch office, Lands or Tene» 
ments cannot be ſcized into the Kings hands; 
2 Inſt. 573. and 8 Co. 169. Stoughters Cale, 
Br. tit. Off. 17. 55. Com. 486. Nichols 


* Caſe. LA 


| Page 105. by 29 Elia 6. & 4. N. 3. the 
en was to have and enjoy two parts of 
the Recuſants lands and Hereditaments 26 
mine pane or diftriftionis, until he had in 
ſore other manner ſatisfied her of the whole 
ſorfeiture of the twenty pound per month 
incurred for his Recuſancy. 05 
- Ard the profits of thoſe two parts ſhould: 
». FR not 


* 


N 


29 Elig,6. Of Proclamations... 99, 


not have been accounted to go to the pays 
ment of any part of the ſaid debt or for, 1 
feiture, for the Statute 29 Eliz. 6. 8 4. N. 8 — "A 
3. Inflicted this forfeiture upon him meer - "I 
ly as a further penalty for his neglect of pay+ 
ment of the twenty pounds per month, as 
was reſolved by. the two Chief Juſtices and 
Chief Baron Trin. 43 Flix. in Gages Caſe 
3'Cro. $45. $46, and by all the Judges 3 Fac, 
at Ryſſel houſe, Fones 24, Standen verſus 
Univaſty of Oxford, and Whitton : but now 
the law is altered in this point by 1 Fac. 4« 
$5. N. 1. Infra 153, | TE ; 
Page 105, 106, A Recuſant is Indict- 
ed and convicted, and then failes of pay+ c 
ment of the twenty pound per month, yet his Ch 1400 . 
goods are not forfeit to the King, by 29 Elix. * 
6. H 4. N. 3. before ſeiſure, for the King 
hath his Election, whither he will ſeize 
them or no by Coke Chiet Juſtice B. K. 12 
Face Cullom verſus Sherman, 1 Rol. 7. pl. g. 
2. A Recuſant lends mony, and tor ſe- 
eurity bath 2 rent chatge granted him in 
fee by deed indented with condition of Re. 
demption, and takes likewiſe a Recogni- 
zance for performance of Covenants. 
in the ſaid Indenture, the Recognizance 
is farſeited , and afterwards he is Indic 
ed and convicted of Recuſancy and failes 
of payment of the twenty pound per month, 
in this Caſe the King ſhall have the recog- 
nizance by force of 29 Elix. 6. & 4. N. 3. 
for vyhen ſorfeited to the Recuſant, it is but 
a Chattel perſonal , and ſhall paſs to the 
9 2 H 3 King 


As 


e Wb eee Bhat ie bebe a IIb e eh 


4 


rXo0 


29 Eliz. 6 + Of Proclamations. ? 


King by this word (Goods) for in an act 
ol Parliament where the offendors goods 
ate given to the King, all debts and per- 
ſonal Chattels and actions are thereby gi- 
ven him as well as goods in poſſeſſion, and 
herein 29 Eliz.6.y 4. N. 3. as (take and 
ſeize) referre to two parts of the Recuſants 
Lands and Tenements, ſo (enjoy) re ferrs to 
goods, and the King ſhall enjoy the debt due 
by the Recognizance. 

Nor doth it alter the Caſe, for that the 
Recognizance was acknowledged for 


- performance of Covenants in an Indenture 


concerning a rent charge in fee, which 
ſeems to ſavor of the realty, for it was or- 
iginally for the loan and forbearance of mony 
which is perſonal 12 Co, 1. 2. Ford and 
Sheldon: ; h „ 
3. If aman who is a Recuſant take ſuch a 
Recognizance in the name of another, the 
King upon his . Conviction ſhall have the 
Recognizance 3 for when the Recuſant was 
ſuch at the time of the Recognizance ta- 
king, it ſhall be intended that it was done by 
Covin, and that he took it in the name of an- 
other with an intent to prevent the King 
of levying of the forfeiture : And ſuch Co- 
vin ſhall not Bar the King, 12 Co. a. 3. 
4. If a Recognizance or obligation be 
forfeited to the King by force of 29 Elis. 
6.9 4. N. 3. he may grant it over as he 
may any other Chattel in Action under his 
private Seal 1 Rol. Je N. 8. Cullom verlu 
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29 Eliz, 6. Of Proclamations. 101 


Page 106. A Rent of Inheritance, and Cl. 
an Advowſon in groſs are comprehended Forfeiture. 
under this word; ( Hereditaments) 29 
Eliz. 6. & 4. N. 3. but whither the King 
may ſeize ſuch an Advowſon, as part of his 
two parts, and preſent by vertue there- 
of ſince 3 Fac. 5, 9 N. which gives the 
preſentation to the Univerſities, ſee In- 


Fra. 0 
| ge 106, 107; It hath been much diſ - CIT. 
puted whither Copyhold Lands are with- Crpy-bold. 
in this branch of the Statute 29 Eliz. 6. 9 
4. N. 3. (ofall other the Lands Tenements 
and Hereditaments, lyable to ſuch ſeizure 
or to the penalties afortſaid:) 
For regularly in Acts of Parliment which 
are enacted for forfeiture of Lands, Tene - 
ments and Hereditaments, Copyholds ſhall 
not be forfeited , but only Lands, Tene - 
ments and Hereditaments which are ſuch 
as the C. Law, and not thoſe which are 
ſuch by cuſt »me only, as Copyholds are. 
And it was agreed in Heydons Caſe, 3 Co. 
8. Savil 66 pl. 138, that where an Act 
of Parliament alters the ſervice or tenure or 
othex thing in prejudice of the Lord, there 
general words in the act of Parliament ſhall 
not extend to Copyholds. | 
And it the King ſhould ſeize them by 
force of the general words 29 Eliz. 6. 54. . 
N. 3. Lands, Tenements and Heredita- | 
ments, the Loid would during the time 
they are in the Kings hands, loſe his Seig- 
niory, cultomes and ſcrvices: But yet it was 
TP, r held 


103 


ur 29 Eliz. 6. Of Prockamations, | 
held by Manword Chief Baron, and Baron 
Clerk, 1 Leonard 97. pl. 126. in the Caſe 
of Sulherd and Everet, Mich. 30. Eliz. that 
Copyholders are within 29 Eliz, 6. & 4. N 
3. and altho Mqnwood ſeemed to grant that 
they are not within it directly by expreſs 
words, yet they both conceived they were 
within the intent of the AR, by reaſon, 'as 
Manrocd (aid of theſe words, ( all other 
the Lands, & e. liable to ſach ſeizure or to 


the penalties aforcſaid.) 


2. But it was granted on all hands, that 
by theſe general words here 29 Eliz. 6. $ 
4 N. 3. the King hath not any eſtate gi“ 
ven him in the Recuſants Copyhold Lands, 
but only a right and title to two thirds of the 
profits By the Kings receiving of which | 
the Lord cannot be impeached of his cuſt- 
omes and ſervices, as he would be if the 
King ſhould ſeize the land it ſelf, ; 
And a difference was there taken 1 Le. 
onard 98. pl. 126. between an Act of Pars 
Jiament' which tranffers an Eftate to the 
King, and an Act of Parliament which gives 
Fim only the profits of the Eſtate: for in 
the firtt Caſe the Rule 3 Co. 8. that Copy- 
bold Lands fhall not paſs by general words, 
ſhall ſtand good for the ' prejudice thit may 
otherwiſe accrew to the Lord: But where 
the Lords Scigniory, Cuſtome, and ſcrvices 
are not to be impeached or taken away (as 
here they will not by the Kings bare receiv- 
ing of the profits) there it was ſaid Copy- 
;holds ſhall be included within the — 
* Ju words 


29 PR "Of Py Praclabidien, 


words of Lands, Tenements and Heredi- 
taments. 

3. And yet ſte Owen 37. where this Caſe 
of Sulhard and Everet, is otherwiſe report- 
ed, and that it was at length after great de- 
bate adjudged that Copyhold Lands are not 
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within 29 Eliz.6 $4+-N. 3. nor are ſeiz- 


able for the Kings two parts: And accord- 
ing to this Judgment I take the modern 
pragice of the Exchequer to have been 
that neither the Land it ſelf nor the pro- 
fits of Copyhold Lands are lyable to ſuch 
ſeizure. 

Page 107, 108. If the ſame be taken 
at any Aſſize or Goal-delivery, 29 Eliz., 6 
§ J. N. 6, for if the Indictment had been 
taken before Juſtices of Peace, no Procla- 
mation thereupon could have been made 
upon this Statute by the Juſtices of Aſſe 
or Goal-delivery, as was reſolved in the 
Caſe of Sir Edward Plomden: 

And therefore upon ſuch an Indictment 
for kecuſancy taken before Juſtices of Peace 
the Court was to remove the Indictment in 


CIIT., 
* Proceſs, 


B. R. and there proceſs might have been 


made out againſt the Recuſant and he Con- 
victed : for the Juſtices of Peace could do 
no more than Indict, all other proceedings 
being taken away from them by this Statute 
29 Eliz.6 & 2. N 2. 11 Co 63. and 1 Rol. 
' 94. but now by 3 Fac. 4. 7. N. 1. the Law 
is altered in this point and the Juirici s of 
Peace upon Indictments taken betoie them 
may procecd to proclaime and convict the 

H 4 Re cu- 


cy. 


* - 1 * 
29 Elix. 6. Of Pr VATIONS, 


Recuſant as well as Juſtices of Aſſize and 
Goal delivery, ſupra” 95. N. 2. 
Page 108, Upon ſuch default 29 Elix. 
6. & 5. N. 6. that is upon his default of aps 
pcarance of record at the next Aſſizes or 
Goal deliyery: For if he make ſuch ap- 
pearance, that ſhall ſave his default of not 
rendring his body to the Sheriff: And the 
not- rendring himſelt to the Sheriff ſhall 
be no Conviction , as Wingate Crowne 66, 
would make it. | 2 1 
Page 108. As ſufficient a Conviction 
in Law, 29 Eliz. 6. & F. N. 6. that is ag 
if he were Convicted by Verdict, but not 
as ſufficient as if a judgment were had a- 
gainſt the Recuſant : For altho by force of 
29 Eliz. 6.4 5. N. 5. and other Statutes, 
the Conviction upon Proclamation and de- 
fault of appearance make a Recuſant lyzhle 
jo divers penalties and Incapacities, ard is 
in thoſe reſpects as forceable as a Judgment, 
yet it ſhall not in other Cafes have the force 
or effect of a judgment, and therefore it 
was reſolved, 37 and 38 Elis. in the Caſe 
of the general pardon, Anno 35 Eliz. where 
there is an exception of all penalties and for» 
feitures due to the Queen, and converted 
to à debt by Judgment, that notwithſtand- 
ing that exception, a Recuſant Convicted 
upon Proclamation was within the pardon, 
and the forfeitures due upon ſuth Convidti- 
on were thereby pardoned : for the debt 
was not due to the Queen by Judgment, 
but upon Conyiction only, but otherwiſe 
8 it 
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je had been, if he had been Convicted ace 
cording to 23 Eliz. 1. H 5. N. 1. without 
Proelam ation, and Judgment had been 
given theregpog , 11 Co. 65, Dr. Fofters 
—_— NO get” os 11 
? 109, 110, 111. Upon 29 Elis. 
9. \ 9 . 1. It waz feſolved by all the 
Judges Mich, 37 and 38 Elig. 1 Kol. 94+ 
in Dr. Foſters Caſe, that if a man had been. 
Convicted according to this Statute 29 Elis · 
6, $5. N. 5. by Proclamation upon default 
and atterwards conformed himſelf, he ſhould 
be diſcharged of the penalty due upon his 


Conviction, notwyithſtanding theſe words 


29 Elig. 6. H 6. N. 1. and full ſatisfaction 
of all the Arrearages: and the reaſon of this 
is given by Coke Chief Juſtice B. R. for 
that 29 Elis. 6. § Jo N. 6, faith that ſuch 
Conviction ſhould be as ſufficient , as if there 
were a Verdict recorded, but *tis only a 
Judgment which converts the penalty into 
a debt, and not a Verdict: And here all 
the penalties are diſcharged upon Confor: 


mity, unleſs ſuch as are Convertcd into a 


debt 29 Eliz. 6. 6. N. 1. But otherwiſe 
it would have been if there had been 2 
Judgment againſt the Recuſant, upon Try- 
al or Confe ſſion upon 23 Eliz. 1. C5. N. 1; 
for then his Conformity would have come 
too late to have. ſaved the penalty Incurred 
by his ConviRion, for by the Judgment the 
penalty was Converted into a debt. 

Quere tamen, Whither thiſ: words here 
29 Elix. 6. C6. N. 1. Duc and payable axe 

h to 


cyl, 
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tõ be underſtood, due and payable upon a 
dgment on. 

However now by 1 Fac. 4. F 1. N. 1. 

if the Re euſant confirm either before or af- 

ter Judgment, he ſhall be diſcharged of alt 


29'Eliz, 6. Of Proclamations. 


enalties. 

2. But the profits of the Recuſants Lands 
taken before his Conformity, ſhall never be 
reſtored. Vid 
3. It hath been queſtioned upon 29 Elix. 
6.J6.N. 1. if a Recuſant Convicted by 
Proclamation upon default, had died before 
feizure of two parts of his Lands, whither 
his lands might have been ſeized after his 
death for the Arrearages of the 20 J. per 
month? or if they were ſeized in his life 
time, whither they ſhould have been diſ- 
charged after his death! without payment 
bf ſuch Arrears, And the opinion of thoſe 
who held that the ſeizure ſhould neither 
enſue nor continue after his death, but that 
the Arrears were diſcharged , was pricipal- 
pally grounded upon 29 Eliz.6.J6. N. 1. 
that (due and payable) extended only to 
Arrearages due and payable upon a Judg- 
ment and converted into a debt: But when 
the Recuſant was Convicted by Proclama · 
tion, the penalty was never Converted in- 
to a debt, and therefore when he died there 
were no Arrearges due in the ſenſe of 29 
Eliz. 6. G 6, N. 1. for the heir to pay; 
and yet by (ſuch offendor) here is gener: 
ally intended: all Recuſants Convicted , as 
well by Proclamation upon default as up- 
. on 


W 


29 Sliz,6. Of 

on Judgment 5 and the heirs of either ſhould 
have had the benefit of this Proviſo, (vix.) 
that upon the death of the Anceſtor no ſeiz- 
ure ſhould enfue, or be continued; only in 
the Caſe of à judgment the Arrears were 
to have been paid. *. 

4. But there ſeems now to be no further 
need of this Queſtion, for 1 Fac. 4. H 3. 
N. 1. meets with both theſe Cafes : For if 
there be no ſeizure of the Recuſants Lands 
in his life time, the diſcharge of the heir 


will, depend upon his Conformity 3 and if 


there were ſeizure, the two parts ſhall con- 
tinue in his Majeſties poſſeſſion, till the Ary 
rears are paid and ſatisfied. © 
But this 29 Elik. 6.4 6. N. t. is not 
intended of entailed Lands : For without 
any aid of this Proviſo, if a Recuſant Ten- 
ant in Tail be convi&ed by Proclamation 
upon default and dieth, neither any Sek- 
ure for the Artcars of the 20 fl. per month 
ſhall enſue after, his death; nor if the 
were ſeized in his life time ſhall the ſeiz- 
ure be continued after his death, nor is the 
heir in Tail bound to pay any ſuch Ar» 

But if a Judgment be had againſt the 
Recuſant Tenant in Tail in his life time, the 
heir is bound in that Cafe. | | 

5. If a Judgment was had apainſt the 
Recuſant before 1 Fac. 4. C5. N. 1. and he 
had died before ſeizure of the two parts 
of his Lands: the Queſtion was whither 
after his death they might have been ſeiz · 
a t's ed 
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ed by force of 29 Elia. 6. $ 6. N. 1. for 
the Arrears of the penalty Incurred in his 


- life time: for that the Seizure here given 


is meerly in nature of a. nomine pzne, or pe- 
nalty inflicted for his contempt in not pay- 
ing the 20 l. per month and ſhould not 
have gone in ſatisfaction of the debt, but 


the Queen ſhould have held the Land till 
the 20 J. per month were otherwiſe paid 


and ſatisfied 3 and when this penalty of ſeiz- 


ure was not executed in the Recuſants liſe 


time, by his death the contempt was gone 
and conſequently the penalty inflicted for 
that contempt could net then be put 
in Execution. Lane 92, 93+ Beckets Caſe 
Lane 197. Halſeys Caſe. | 

But now by 1 Fac. 4.45 N. 1. the ſeiz- 
ure is not as a meer penalty for the con- 
tempt of non payment, but for the ſatis · 
faction of the King of the Arrears of 20 
J. per month, and the profits of the Land 
ſhall go towards the payment and fatis- 
faction thereof, ſo that now there is no 
queſtion , but the two parts of the Recu- 
ants Lands may be ſeized after his death, 
unleſs the hair diſcharge himſelf by his 


Conformity. | 


4 Note in all theſe Caſes of ſeizure, . 


where the Land is to be diſcharged upon 
the deathof the Recuſant, altho an Affida- 
vit be made of his death, and a diſcharge 
obtained thereupon, yet *tis a rule in the 
Court of Exchequer , that a Commiſ- 
ſion ſhall be Awarded , firſt to En vis 

avi 
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29 Eliz. 6. Of Proclat#ations. 16 
Savile 130. pl. 201. 
Page 111. This branch 29 Eliz. 6. 5 CVIL 
7. N. 2. ſeems not to extend to all for- 
feitures for Recuſancy, for the power here 
given to the Lord Treaſurer, &. is only 
in relation to thoſe forfeitures which are 
by 29 Elix. 6.4 3. N. 1.2, appointed to 
be paid into the receipt of the Exchequer, 
which are the - forfeitures due to the Queen 
by Conviction upon Indictment, for this Act 
medles with no other 3 fo that if the 20 
J. per month be recovered in a popular ſuit 
by the Informer qui tam, &. one third 
part thereof ought till to be paid to the 
poor of the Pariſh only, — to 29 
Elix. 1. 11. N. 1. notwithſtanding this act 
| 29 Elix. 6.4 7. N. a. 
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35 Eltz. 1. 
Of SECTARIES. 


Po 114. Wing ate Crown 70. faith; 
that if any perfon above ſixteen years 
of Age obſtinately reſuſeth to come to 
Church for a month, or impugnes the 
Queens Authority in Cauſes Ecclefiaftical , 
he ſhall be committed to Prifon, 35 Elz; 
1. $1. N. 2. which is a great miſtake, for 
no man ſhall be puniſhed by this Act for 
citherof thoſe Cauſes, only the not coming 
to Church being only a precedent qualifi- 
cation required in the perfon whom the 
Act makes liable to the penalties thereof 
for the other offences therein mentioned 
on 53. 

2. And — if a man never comes 
to Church, yet he is no offender within 35 
Eliz. 1.4 1. N. 2. unleſs he adviſedly or 
purpoſely move or perſwade another to de- 


ny or Impugne the Kings Authority in Cauſ- 


es Eccletialtical, or to that end or purpoſe 
adviſedly and malit iouſly move or perſwade 
ſome other to forbear to come to Church 
ox receiye the Communion or to be pre- 
ſent at Conventicles, & c. or if he himſelf 
be preſent at ſuch Conventicles, &c. 


3+ And on the other hand if a man moye 
Or 


% 7 N Eo. > 
35 Eliz. 7./Of Sedbces 


or perſwade any other to deny or inpugy 
ne the Kings Authority in Cauſes Ecclth 
aſtical, or to forbear to come to: Church or 


receive the Communion, or to be preſent 


at Convinticles, &. Or if he himſalf be 
preſent at any Conventicles, &. yet he is 
no offendor within 35 Eliz. 1.4 1. N. 
2. if he. goeth to Church once within the 
compaſs of a mont... 1-2/4, Pets 

4. So that the party muſt. both 4orbear 
to come to Church, and be guilty of ſome 
other offences: here enumerated , or he is 
not puniſhable by 35 Eliz. 1. § 1. N. 2. 
and as for the denying or Impugning the 
Kings Authority in Cauſes Eccleſiaſtical, its 
no offence' within this Statute, unleſs the 
party moves or perſwades others ſo to do 
and not then neither, x nlcſs he hath been 
abſent from Church by the ſpace of a month. 

Page 114, 115. Under colour 02 
pꝛetente of anp exezcife of 
35 Eliz. 1. C1. N. 3. Altho this Act is 
commonly called the Act againſt Seſtaries; 
as diſtinguiſhed from thoſe of the Romiſh 
profeflion , yet in truth it extends to all 
Recuſants whatſoever, as well Popiſh as o- 
ther, except 35 Eliz. 1. H 2. N. 1. in the 
point of abjuration, for Popiſh ſervice is per- 
formed under Color or pretence of Exerciſe 
of Religion; and the aſſembly or meeting 
of Popith Recuſants under ſuch Color or 
pretence is an aſſembly or meeting con · 
trary to the Laws and Statutes: and 
they as well as others may be Ind icted up- 

= on 
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un this Statute if they forbear to come to | 
Church for the ſpace of a month,, and be 
preſent at any part of the Popilh ſervice, 


or move or perſwade, ut ſupra: And may 


be Impriſoned without Baile until they 
conform and make ſubmiſſion, as by 35 
Eliz. 1. C 4. N. 1. is appointed, but they 
cannot be required to abjure unleſs they ofs 
fend againſt 35 Eliz. 2.48. N. 2. . 

2. A Popiſh Recuſant is likewiſe ſubject 
to an Action of debt, &c. given to the 
Queen by this Statute 35 Elix. 1.4 10. 


115, Being thereof lawfally cone 
vi 35 Eliz. 1. 1. N. 5. that is con- 
victed both of his abſence from Church and 
of that other offence which makes him 
puniſhable by this Act ( viz. going to 
Cenventicles or moving or perſwading &c. 
for his abſence from Church for a month 
muſt be laid down preciſely in the Indict . 
ment, for without that the other is no ofs 
fence within this Act. 35 
2. And tis not neceſſary that the party be 
Convicted of ſuch abſence upon any prior 
Indictment, for altho there was never any 
former Conviction of him for Recus 
ſancy, yet if he offend againſt this Act 35 
Eliz. 1.4 1. N. 5. in any of the other par- 
ticulars he may be Convicted both of that 
offence and of his abſence upon one and 
the ſame Indictment, and ſo was the In- 
dictment Mich. 16. Car. 1. in the Caſe of 
Lee and others, 1 Cre. 593+ pl. who = 
* 


35 liz. I. Of Sefaries. 


ndict ed upon this Statute, at the Seſſions 
of the Peace in Eſſex, for abſenting thetn- 
ſelves for a month from Church, and reſort- 
ing to Conventic les, to which they plead- 
ed not guilty, and the Indictment was re- 
moved in B. R. to be tryed there. 
Page 116. Being thereunto required by CX. 
the Biſhop, &. or any Juſtice of Peace, Oath. 
35 Elis. 548 2. N. 1. But put the Caſe 
that the offendor is Convicted, and the 
three months next aſter his Conviction e- 
lapſe, before he is required by the Biſhop 
or any Juſtice of Peace, or the Miniſter or 
Curate of the Pariſh, to conform and make 
ſubmiſſion here appointed 3 and afterwards 
he is required: by one of them ſo to do. It 
ſcems in this Caſe ſuch requeſt comes too 
late, for he ought to conform and ſubmit with- 
in the three months, it he be required, 
but if he be not required, he is not bound to 
abjure for omitting it, altho he ſhall rematn 
in Priſon till he conforms and ſubmits. 
But if within the three months he be re- 
quired to conform and ſubmit, and refuſe, 
there is no queſtion but he may be at any 
time afterwards warned or required to ab. Co RE 
jure. | WEN fe .  Confarenity, 
Page 117, 118. That 35 Elis. 1. 8 —_ 
N. 5. a 2 1 the Conformity and Cm 
ſion to be At anp Church Chappel, oꝛ 
ufual place of Common-P2aper , buc 
5 Eliz. 1. 4+ N. 1. limits it co be at 
e Paziſh Church che meaning where- 
of ſeems to be, that if a man be an offen- 
| I dor 


114 
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35 Eltz. 1. Of 8 eries. 

dor aguinſtthis Act and Convicted, he may 
within the three months, after his Convjcti - 
on conform and ſubmit, by 35 Eliz, 1 J 
N. 5. in any. Church Chappel or uſual place 
of Common prayer, where there is Com- 
mon · prayer and either a demon or the Goſpel 
read: Iafrs 145, But if he be required 
within the three months to conform and 
make ſubmiſſion, and he reſuſeth ſo to do, 


but the three months expire, then by 35 


Elix. 1. $ 4. N. 1. bis Ne and 
| pub- 


ſubmiſſioa muſt, be more ſolemn and p 

lick, (eee In fore P 1 Chutch, where 
it is preſumed, there will bethe ' greateſt 
number of People to be Witneſſes there- 


ol. * 1 n #065 #4 
And by this conſtruction the ſeeming dif- 
ference between 35 Eliz. 1, 1. N. 5, 


and. $.4..N . E reconciled, and this cow 
frudtjon naturally flows from, the order 
wherein theſe two branches are placed, fot 

2 Church 


35 Wiz. 1,41. N. 5+ ſpeaks 


Chappel or uſual place of Common-Pray- 
er, before it mentions the parties refuſal to 
conform and. ſubmit within three months 
next after Conviction, but when it hath 
mentioned ſuch refuſal 35 Eliz. 1.4 2. V.. 
then it ſpeaks of the Parith Church only and 
the ſecond time here limited 35 Elis. 1. N 
1. to the offendor when he may conform 
and ſubmit ( viz. ) before he be warned 
and required to abjure preſuppoſes his re- 
juſal to conform and ſubmit within the 
turce months , for otherwiſe he coul 

not 


Hot be required to abjure. 25 
if the effendor be not required with 
in three months according to 35 Elis. 1. 
4. N. 1. to conſorm and ſubmit, ic ſeems 
he is not aſterwards limited to ſome Par- 
iſh Church, but may do it according to 
35 Elis. i. i. N. 5. in any Church e. 
for he is then in no danger of abjuration: 
and his Conformity and ſubmiſſion is then 


to no other end but to free himſelf from 


the Impriſonment inflicted on him upon 
his Conviction, and in that Cafe the Act 
faith he may conform and ſubmit in any 
Church Chappel or uſual place of Com- 

And of this difference of places of Con- 


formity no notice is taken in Additions to Church, 


Dale. cap. $1, Sed. 13. tit. — 8 | 
2, By PaexHh th 35 Elix. 1.) 4 
N. 1. is to be underſtood not only that 
which hath been alwaies the Mother Church 
and never belonged toany other, but every 
Church which hath the Adminiſtration of 
Sacraments and Sepulture. For that in 
Law is a Pariſh Church, altho it anciently 


-belonged to another Church, 2 Int. 363. 


where the iſſue was whither it had Bap- 


' Yiſterium and Sepulturam. | 


And the Church of Stoke Goldenbam, tho 
the Town was parcel of the Rectory of 


of Hinckly, whoſe Church was Anciently - 
the Mother Church, yet having all paro- 
chial rights and Church-wardens, was ad- 


judged a Pariſh Charch, and within 43 Eliz, 
2 2» 


* 
* 
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CXIV. 
Forfeitures. 


e —— 

— a, N. of the poor. Hatton 93. Hu 
Paxls Caſe. 

119. Theſe words 35 Elis. 1-4 

5. N. 3. Oꝛ any color 02 means of am 

„ are omitted by Wingate 

Crown 72. and other particulars faulty; 


Gr. 

Page 120, 121. Theſe words (MW 
and everp the ſaid paines duties fox 
feitures and papments, ) 35 Elis. 2. 
10. N. 2. are not to be underſtood fimpli- 
citer on Excluſwe, as if the ſorfeĩtures upon 
23 Eliz. 1. C 5. N. 1. could be recovered 
no other way than is preſcribed here: 
Put only they give the Queen a new 10 
medy for recovery of them which ſhe had 
not before, and take not away the remedy 
given by 23 Elis. 1.4 5. N. 1. upon 
Indiftment, nor _ >" . 5. 


N. 6. upon Indiftment and Proclamation, | 


nor the Informers popular action given by 
23 Eliz. 1.4 11. N. 1. for all theſe three 
are aſſinmative Laws, and do not abrogate 
one the other, but may well ſtand toge- 
ther. 

2. And the meaning of them taken to- 
gether, is, that if the Informer recover the 
torfciture upon 23 Eliz. 1. II. N. 1. he 
(hall: have his part thereof, but if the — 
= vere Indited at the Queens — — 

ment had againſt him upon 

+ 5. N. 1 or if he were a 
— Pzoclamation and default upon * 
Elix. 6.4% 5. N. 6. the Queen * 

ave 


* 


JOUR," IO -..- — —_— rr 


6c 
- 
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have the whole penalty excluding the In- 
former, for he ſhall not be puniſhed again 


for the lame offence at the ſuit of the In- 


former. | 
3. But if the offendor were neither In- 


didtcd nor ſued by the Informer Qui tam, 
&c. the Queen ſhould have another re- 


medy to recover the intire forfeiture by 
Action of debt &c. upon this Statute 35 
Eliz. 1. C 10. N. 2. fo that the remedics 
given by theſe three Statutes 23 Eliz 1. 
§ 5. N. 1. 29 Eliz. 6. G 5. N. 6. and 35 
Eliz, 1. QF 10. N. 2. are Cumulative, and 
not Privative. 

But as 35 Eliz. 1. 10. N. 2. doth not 
abrogate any of the former laws touching 
Reculancy, nor takes away the Informers po- 
pular ſait 3 ſo it adds nothing as to the In- 
former, nor gives him any more ſpeedy re- 


| medy for the recovery of the forfciture, but 


leaves him in the fame condition- as he was 
in before to take his remedy upon 23 Elix. 
1. 11. N. 1. Dr. Fofters Caſe 11 Co, 61. 
62. and 1 Rol. 90. 91. 93. 2 Cro. 481. 8 
Bridgman. 121. 122. Parker verſus Webb. 
Page 121. To her Majeſties uſe. _) 
35 Eliz, 1. H 10. N. 2. before this Sta- 
tute the Queen had no other way to re- 
coyer the intire penalty for Recuſancy or 
any other offence within 23 Eliz. 1.4 5. 
N. 1. but by In1i&ment only, but by this 
Statute 35 Elix. 1. \ 10. N. 2. a more 
ſpeedy remedy was given her by A Tion of 
debt, bill, plaint or Inſor mation. 
13 Page 


3 Eli. 1. Of Secbarier. 


CXV. 


* 


Page 121, 122. 
recover 


one year, and the King the next two years, 


35 Eltz, 1. Of Seda. 

Shall and be 
ed. 35 Eli. T. F 10. mer be 
King by 31 Eliz. 5. & 5. N. 3. is reſtrain- 
ed in this Caſe to three years after theofs 
fence committed, within which time he muſt 
perſue the remedy here — him by 34 
Elix. 1. G 10. N. 2. for t e recovery of an 
forfeiture. - 

But it ſeems that he is not reſtrained to 
two years, for 31 Eliz. 3. 5. N. 3. 
the forfeiture is limited to the King and 
him that will fue, there the Informer hath 


if the Informer doth not ſue within the 
firſt year of the three; and the reſtraint 
31 Eliz.5-F 5. N. 1. of the King to the 
two next years after the offence commiteel 
extends not to this Caſe, 

For altho the King is enabled by 3 
Elix. 1. 10. N. 2. to fue for the intire wn 
feiture, yet the intire forfeiture - was not 
originally limited to the King only, for the 
Informer may ſue upon 23 Elis. 1,4 16 
N. 1, as well as the King may u 
this Act 35 Eliz.r, & 10. N. 2. and when 
the Informer may ſuc, it was not the mean - 
ing of 31 Eliz. 5. 5. N. 16 to limit the 
King to two years after the offence come 
mited, but he may ſtay if he pleaſe tilt the 
Informers years is expired, and then 31 Elis. 
5.5. N. 3. gives him two years aftct- 
wards to ſue for the penalty, 

2. Much leſs is the King limited to fic 
upon 35 Flix. 1, § 10. N. 2, within 2 

yeat | 
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year and a day, and what is aid in Dr, Foſt- 
ers Cale, 11 Co. 65. (viz. )) that for any 
forfeiture before the year and day, neither 


the King nor the Informer hath any re- 


medy, for that that time is limited in certain 
by 23 Eliz. 1. & 8. N. 1. is a clear miſtake 
of the meaning of that Statute, for the li- 


mitation there of a year and a day, extends 


only to the Kings ſuit by Indictment, and 
not to the popular ſuit given by 23 Eliz, 
1. HI. N. 1. much Teſs to the Action of 
debt Ge. given to the King by this Sta- 
tute 35 Eliz. 1.4 10. N. 2. ſupri 79. N. 
6, | | ons. th 
age/122. If the King ſue by any of 
theſe ways, of debt, bill, plaint or Infor- 
mation, 35 EIix. 1. 8 10. 821 no Procla · 
mation can be made thereupon, for the Pro- 
clamation given by 29 Eliz. 6. Q 5. N. 5. 
and 3 Fac. 4. C 7. N. 2. in caſe of Re- 
cuſancy at the Kings ſuit is upon Indict- 
ment only. 11 Co. 5 2. Dr. Foſters Caſe. 

Pa e 122. This Statute 35 Eliz. 1. 8 
19. N. 2. adds to other Courts where the 
King may ſue for Recuſancy, or for ſay- 
ing or hearing of Maſs: for by 29 Eli. 6. 
§ 2. N. 2. the Queen was limited to the 
Kings bench, the Aſſizes or general Goal- 
delivery, and that only by way of Indict- 
ment, but row by 35 Eli. 1,10. N. 2. 
ſhe might fue not only in thoſe Courts by 
Indictment, but in B. R. C. B. or Exche- 
quer by Action of debt, Eil, plaint or In- 
tormation 11 Co, 61. Dr. Fofters Caſe. 

wats I 4 Put 
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cxvn. 


Proceſs. 


CxvIII. 
Court. 


1 53 Eliz. 1. Of Secbaries. 

But whereas tis there ſaid that 35 Eliz. 
1.4 10. N. 2. takes not off the reſtriction 
of the Informer Qui tam, & c. by 29 Eliz, 
6. & 2. N 2. to the Courts there menti- 
oned, this paſſage was occaſioned by an o- 
pinion there held, 11 Co. 6, in the ſaid 
| Dr. Foſters Caſe, that the Informer Sui 

| tam, Orc. was relirained by 29 Eliz, 6. 5 
2. N. 2. to thoſe Courts; but the opinion is 
not Law, nor was there ever any ſuch re- 
ſtriction of the Informer, for 29 Eljz. 6.4 
2. N. 2. intends only ſuits by Indictment, 
but toucheth not the popular Action or In- 
format ion. ſupra 95. 
cxix. 2 122, 123 As t. any 
Rar. & Fame t. ſhould oꝛ map be recovere 

35 Elis. 1. 10. N. 2, betore this Statute 
the Queen had no way to recover of the Huſ- 
band the intire forfeiture for the Recuſancy 
of his Wife. Infra 270. PTR 
For if the Wife had been Indicted of Re- 
cuſancy at the Queens 1uit, and Convicted 
thereupon, this had not affected the Huſ- 
band, who ſhall never be charged for the 
act or default of his Wife, but where he 
may be made party to the Action or ſuit, 
as in an Action ot debt, Treſpas, Action 
upon the Caſe for words by the Wife Ce. 

but not upon an Indictment. 

2. And in this reſpect the Queen hav- 
ing be fore this Statute 35 Elix. 1. Ho. N. 
2. no remcdy for recovery of the forfei- 
ture but by Indictment, where the Husband 


could not Le charged for his Wife, the Infor- 
x mer 


35 Eltz. 1. Of Seibrier. | 


mer was then in better Caſe than the Queen, 
for he may charge the Husband and Wife 
both for the Recuſancy of the Wife, and 
ſhall recover the forfeiture of him by 23 
Eliz. 1.6 11. N. 1, ſupra 79+ N. 10. 
But upon the Conviction of the Wife 

upon Indictment, the Queen mult have 
ſtaid till the death of the Husband beſore 
ſhe could have Levied the Forfeiture; and 
if the Wife had died before her Husband 
it was utterly loſtin moſt Caſes. 

Bur by 35 Elix 1, H 10. N 2, the 
Queen might , and the King may at this 
day charge the Husband and wife joyntly 
by action of debt, bill, plaint or Informa» 


tion, for the Recuſancy of the Wife in ſach 


ſort as he may be charged in any other 
action at Common-Law for the debt or 
' Treſpaſs of his Wife, and the forfeiture for 
her Recufancy ſhall be recovered of him. 
And this was the Principal end and ſcope 
of making this branch of the Statute, and to 
this purpoſe were theſe words added 35 Elia. 
I, 2 10. N. 2. in ſuch fort, and in all re- 
ſpects, as by the ordinary courſe of the Com- 
mon Laws of this Realm, any other debt 
due by any ſuch perſon, in any other Caſe, 
ſhould or may be recovered. 11 Co. 61. 62. 
Dr. Foſters Caſe, and 1 Rol. 233. 234, Roy 
verſus Law & Uxor. Savil 25. pl. 59. 
Page 123. The Statute here 35 Elig. 1. 
11. N. 1. mentioned and called 28 Eli. G. is 
the ſame with 29 Eli. 6. before: It being in 


ſome Books called 28 Elix. in others 29 E- 
: liz, 


C 
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35. C, 1. J Seger. 
lis. but (as it ſeems) more properly 29 Elia 6. 
for the Scilipn wherein it was made was by 
Proxogation held 15 Feb, 29 Eliz. 1 Ande- 
294. N. 303. and 4.Inſt.7. 2 

Page 123. Here 35 Eliz 1. C12. N. I. 
Wingate Crown 77. mentions only a Feme 
Covert, leaving out the Popiſh Recuſant- 

124. The late Additions to Dalton 

Cap. 81. Sed. 7. Tis ſaid, that no marricd 
Woman is puniſhable hy this Statute 35 E- 
lizabetb, but axe thereout excepted, where- 
as in truth they are no where excepted 
throughout this Statute, ſave only that they 
ſhall. not he compelled or bound to abjure. 
35Eliz, 1. H 12.N. 1. | Wk 
For if a married Woman comes not to 
Church, but forbears for a month, and goes 
to -Conyenticles, or any other Meetings or 
Aſſemblies, under colour or pretence of 
the Exerciſe of Religion contrary to Law, 
Whether they be. Popiſh or other, or per- 
tends others ſo to do, of 15 ane 
Church, or to impugne the Kings authority 
in e Eccleſaſtieal, ſhe hall be impri- 
ſoned by force of this Act, z Elix. 1. & 1. 
N. 5. until ſhe conform and ſubmits her ſelt, 
but ſhe cannot be further proceeded againſt, 
ſo a5 to require her to aþ)ure. | 

A married Woman by this Act, 35 Eliz, 
1. $10. N. 2. with her husband is likewiſe - 
puniſhable for her Recuſancy, by action of 
of Dcbt,&c. brought againſt her and her 
Husband at the Kings Suit, ſo that 'tis a 
great miſtake to (ay ſhe is not puniſhable by 
this Statute, Page 
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Page 124,12. Upon 35 Efjz. 1. G13. CXXIIL 
NM. 1. Every ahjurat ion as well as 1 * Fol Exile. 
Felony is an Exile or Baniſhment , and if 
perpetual and by authority of Parliament, a- 
mounts to a Civil death, and therefore the 
Wife of a man baniſhed or abjured for c- 
ver, might fue or be ſued without ber 
Husband, à was ruled in the Caſk of the 
Lady Maltravers, 10 Edw. 3. ny of the La- 
dy Belkpap 1 H 4. 1 and 2 H. 4. 

2. And if a wan be agen baniſh- 
ed by Authoricy of Parliament, unleſs it be 
for Felony, or by force of this Act 35 Eliz, 

1. { 13. N. 3. his Wife ſhall be endowed li 
wh the Hugband. 

3+ And if he had been perpetually bani- 
ſhed or abjured for felony , the Wife ſhould 
have had her joynture preſently, altho not 
her dower, as was reſolved 19 Edw. 1. in 
Weylands Caſe , and the reafon is becauſe _ 
tho the Husband be naturally living, yethe 
bs civilly and in the eye of the Law as a dead 
man. 


4. But yet theſe Caſes are to be under- 
ſiood of a Baniſnment or abjuration for e- 
ver, and not of a Relegation or Exile for a 
time for in ſuch Caſe, neither could the 
Wife ſue or be ſued without her Husband, 
nor could ſhe have her Dower or joynture, | 
during the natural life of her Husband, 1 
Injt. 132, 2 Inft. 47. and 3 Bulſt. 188+ Wile 
motes Caſe, 1 Rol. 400. pl. gon Moor 851. pl. 
1159, 

ö But if a Man be abjurcd by am. of 

this 
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33 Eltz. 1. Oy Setfariee: 
this Act, the Wife ſhall not have her 
Dower or Joynture during the na- 


tural life of her Husband, altho he be 
abjured for ever, but ſhe is in a worſe 
Caſe, than the Wife of a perſon per- 


petually baniſht was at the Common 
Law: For this Act 35 El. 1.4 13. 


N 2. by expreſs words gives his 
Lands, Tenements, and Heredita- 
ments to the Queen, during his life, 
which is to be underſtood of his na- 
tural life, and the ſaving here of the 
Wives Dower, 35 Elix. 1.4 13. N. 3. 
is not intended of the Dower, which 
ſne might claim at Common Law pre- 
ſently upon the abjuration of her 
Huſband, nor ſhall make void the 
former words of the Act, by which 
all his Lands are given to. the Queen, 
during his natural Life, but his only 
the unf proviſion made in Acts of 
of Parliament, which create any new 
felony, for the ſaving of the Dower 
of the Wife, after the death of the Hus- 
band , ſo. that the meaning of this 
branch 35 Eliz. 1.6 13. N. 3. is, that 
if the Huſband refuſe to abjure, or 
abjure and refuſe to depart , accord- 
ing to this Act, or return without li- 
cenſe, yet the Wife ſhall be indow- 


ed 
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ed, and the Heir inherit his lands af- 
ter he is naturally dead. 7 
Page 125, 126. Note, that this Cxx1y.. 

Act 35 Elz.1.4 13. N. 4. being at Dyy. 
firſt but temporary, was afterwards 
diſcoutinued , Hutt. 61, 62. But is 

ſince renewed by. 3 Car. 1. 4. ( 5) 0 

21. N. 1. and declared to be in E/e, 

16 Car. 2. 4. G I. N. 1. and is in full 

force at this ** 


2. And in ſach Caſe it hath been Parliament. 


queſtioned if a Statute be diſcon- 
tinued and afterwards revived, how 
an Indictment thereupon ſhall con- 
clude, whither contra formam Statuti 
or Statutorum For if a Statute be 
temporary, and afterwards continued 
for a longer time, or made perpetual 
and never diſcontinued, there without 
doubt it ſhall be contra — Statuti. 

But it hath been held by ſome that 


where it was once diſcontinued and 


then revived, there it is as if there were 
two ſeveral and diſtinct Statutes, and 
the Indictment ſhall conclude, contra 
ſormam Statutorum. 9 Elia. Palmers Caſe. 
But others have held the contrary, and 
that there is not any difference in the 
Caſe of a Statute at firſt temporary, and 
afterwards, before any diſcontinuance con- 
tinued 


. 
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tinged ſor a longer time or made perpetu- 
al, and a — and then 
ievived, but chat it ſhall in both -Gaſes be 
held but as one Statute, and that the con- 
cluſion ſhall be comrd formiam Stati, and. | 
not Stdtiffiruis , unleſs Where the Act of 
tcviver makes any addition to the former 
Act, or inereaſeth the penalty or fotſeiture, 
For \then there is no doubt but they are two 
diſtinct Acts of Parliament, and according 
to this latter opinion hath the practice been 
in Informations upon 5 Eliz. . of per- 
jury, wich determined 14 Eliz. and was 
revived 29 Elix. 5. H 2. N. 3. and yet all 
Inſotmat ions theteupon conclude contra for- 
"mam Stut ui: And (bas it ſeems ought all | 
Indictments upon this: Statute of 35 Elia. 
1. § 13. N. 4. notwithſtanding its | 
tinuance and reviver. Omen 135. Wefts Caſe, 
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Of CONFINE MENT. 


128, 129. Bom Within any 
her Majelties Kralms oz imt- , 
wis, ade 35 Elis. 2. 92 
N. 1. that i Popiſh” Recuſants are not 
within this branch, 2s Wingate Crown 78. 
miſtakes, for it extends not to an Alien on | 


35 „ 2. Wye _— 


Is born out of the Kings Legelarice, unleſs he 
be 71 — Denizen. 
ip the! late Aditions to Dalt. cap. 8 1. Sef. 
14. t. auſe 35 Elis. 2. 57 «I, is te- 
ſtrained to ſuch 2 are born in 17 but 
it is clear, that it extends to all the Kings 
Natural Subjects, if they live in England, 
altho they were Join in Be reland, or any. o- 
ther oh the late Queens doniinions beſides 
glan 

5 Denizen is bere to be underſtodd an 
Alien, who owes to the Kid 3 acquired 
Subjection or Allegiance , whe her he be 
image Denizen by the Kin ngs Letters Patents, 

r be Naturalized by Act of Parliament; 
for Na turalization includes all the | riviled- 
pes of a Denizen, and ſomething: more, And 
every one, who is naturalized, is thereby 
. made 2 Benken, altho he that! is made a 
1 by the Kings Letters Patents is not 
thereby Naturalized. 5 , 
. Page 129 130. Which being 
3 7 this 35 Elis. 1. 55 * 
1. Is the Hrſt Penal Stature, which Gal ade ecuſant, 
againſt Fopiſh Recuſants by that name, and 
as diſtinguiſhed from other Reculants. 

In the late additions to Dalt. cap. St. 


See. 7. Its faid 05 the matter of Recu- 
h 


fancy ſtands in two particulars 3 Firſt, ab» 
ſenting from the Church; Secondly , refu- 
ting the Oaths preſcribed 1 Eliz. 1,4 19. N. 
4. and 3 Fac. 4. 9 15. N. 1. but this de- 
ſcription ot Recuſancy is either too nar- 
row or too large: For if in the large ſenſe, then 

the 


3 35 Elz. 2. Of Confinement. 


the refuſing to receive the Sacrament con- 
trary to 3 Jace 4. N. by him that con- 
forms and comes to Church, may be as fit iy 


called a point of Recuſancy, as the refuſing 


the Oaths of Supremacy or Allegiance. But 
if in a ſtrict and proper ſenſe — it ex- 
tends only to the point of not coming to 
Church, and not to the refuſing the Oaths 
of Supremacy or Allegiance. And in this 
laſt ſenſe are all the Statutes to be under- 
flood , which inflict any penalty or diſa- 
bility upon a Recuſant, or a Popiſh Recu- 
ſant, unleſs where the not receiving of the 
Sacrament is particularly mentioned. 

And this appears by the explanation 
which the Statutes make every where of 
Conformity - the Oppoſite to Recuſancy ) 
viz. repairing to Church, and more particus 
larly 3 Fac. 4 Hz. N. 2. which faith, that 
the Popiſh Recuſant, which conforms him- 
ſelf and repairs to the Church, ſhall receive 
the Sacrament, which words (and repairs 
to the ) are explanatory of the for- 
mer ( viz. ms himſelf ) ſo 
that this Conformity is not intended of ta- 
king the Oaths of Supreamacy or Allegi- 
ance, but conſiſts only in repairing to Church, 
and conſequently Recuſancy (its oppoſite ) 


properly fo called its in abſenting 
from Church. * 


r 


And this appears further by 3 ac. 4. $ 
12. N. 3. where tis ſaid, that the Oath of 
Allegiance ſhall be required of him, who 


conſcſſeth or denicth not himſelf to be a 


Recu- 


— 


a W 


Recuſint, or that he hath not received the 
Sacfament, where (Recufant) cannyt be 
underſtood in any other ſeuſe thin of him 
who'forbears to come to Churchs-7 © ; 

' An Information or Indictment againſt 
a Popiſ-Recuſant for *Recuſaney; is of the 
form with that againſt any other Recuſant 
(i.). that he came not to his Pariſh Church, 
or any other Chappel, Church, or uſual place 
of Common - Prayer, but ſorbore the ſame 
by the Space of, &. Co. Entr. 569. and 11 
e + = -- 

0 that upon his Conviction of Recuſancy, 
it dotli not appear upon Record, whether 
the Oflender be # Popiſh or other Recuſant. 

And therefore where this 35 Elix. 2:4 3, 
N. 1. or any of the ſubſequent Statutes com- 
mands or prohibits a Popiſh Recufant con- 
vict co do a thing, and a perſon' convicted 
of Recuſancy, who is 4 Popiſh Recuſant, be 
indicted! there upon, his conviction muſt be 


{er ſotth in the Indictment, with this or tie 


like concluſion, per quod prædict. A. B. devenii 


papalis recuſans comviltus, 


So it is if a Popiſh Necuſant Convict be 
incapacitated to take, or to give, or diſpoſe 
of any thing, and another perſon be ſubſti- 
ſtuted by the Statute in his ſtead, as in the 
Caſe of a Preſentation by 3 Fac. 3. F N. 


in a @zare Impedit by the Chancellor and | 
Scholars of the - Univerſity, his Conviction 


muſt be ſer forth with an Averment, that 

he is papalit recuſant. 10 Co. 54, 
And if a Popiſn Recuſant, whether convict- 
ed oi not convicted, be ſo commanded, prohi- 
K biteg 
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the, that if he be | 
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hath 2.cext ) Ken lng beds 
5 | 4 and het werd formerly 


A bs ls — 
We er his Conyidion,, which, may be 
ae nog . tha forty 


| ein Rech expired. before 
BY dye bis a Popi and, there · 
fore the. ok ( 22 5 "ul ee re- 
N wyrds, Auer 


Nis a8 89 2 then © — 
7 at the time of his Con vi- 
if he, | .convidrd d. as a _ 
cars Lis he be.not then. a Bopiſh 
culant , is, not reſtrained by. 1 
Act 35 Elix. 2, f. 3, N. 1, it he be wich- 
in this branch of the Statute ( viz, One 
ha hath a certain Mare of: diuelling 
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"2, Th MRS eſe 25-Efis. 2.6787. 7. 
1 take to be intended of mes; an 
Engliſ mile contains eight furſbngs, ench 


ſbrty p or 2 

Nea e 
274. Han. 
. 35 EAA 6. & N. 5 

which made 2 EBL. 2. 
2 London, Raſt. 25 1. 
wheec tis ſaid elgnt furlongs to a mile, Meh 
in Fon Iron. 

e Cr. 272. 
| we ac the loeus' 


% Was 
19723: Wk. $i N. 5 | 1 
that it was — on: 
ing five foot to every pace, white is meant! 
the Italian! mile; vi. 5600 foot, and not 
the Engla which is 5280 WN and no 
exception wis? tilt te ir by che Plaintiff, 


or the Court? th 
age! 0 By com altoges 
ther 357 3. aeg bs plainly cem. 
appar, that 4 tatute PE t diffe- 
rence; between the Popiſh Recuſarit, who hath” 
a certain plac of abdde in this — 11 and, 
him h-nonic > for to reſt ran Popiſh 


Sw tac 


Reculant who ww. w certain pläte of 1125 
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„miles there gte three qualiftestipns : re 
by che Ac 25 Elis. 3. KH. N. 1 T 
- "be: convicted ol. Recuſanẽy. 2. That he be 
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within this Reelen from trapeihng abo: 
1 
Ihe: 


2 Popiſh Recuſant at the: timt ot his Convi- 
ion. 3. That at the. time di ſuch Con- 
viction he be witbin this Realm und if either 
ot theſe fall, he is not reſtrained by this Act. 
But if a ,Popiſh Recuſant have no ber- 
tain place of abode within this Realm, but 
is ubiquitary, there no fuch- qualifications 
are required 3. but if he be a Papiſt; and doth. 
not uſually repair to Church, but fotbenrs 
ſo to do, he ought to repair to the place 
where he was born, or here his Father 
or Mother dwelt, and not to remove a- 
bove five miles . from. thence , and that 
whether he be Convicted ;'or: not for the 
Statute 35..Eliz. 2. GH 4. N. 1, when it 
comes to ſpeak of. him. who hath no cer- 
tain place of abode, leaxes:out all the a- 
foreſaid qualiſications, 35 Elis. 2. 5 3. N. 
1. required; in him, Who hath : . certain 
place of abode. n 202) wn 
2. And it clearly dillinguiſhes between him 
who is convicted for not repaiting to 
ſome Church, Ce, Which 35, Elix. 2. 63. 
N. 1. is required in thoſe, whoſe abode 
is certain, and him, who doth not uſual- 


ly repair to ſome Church, which 35 Elix. 


2. H 4 N. 1. in thoſe whoſe: abode is un- 
certain, it is. ſufficient to bring them with a 
the danger and penalty of this Law, if 
they repair not to the place appointed 
them by, this Act, or remove above five 
wiles from thence. , 3. And 


2 Eli a. Of Cf t 
3. And tis obſetvable, that in this 
Clauſe 35 Elix. 2. C 4. N. I. which ſpeaks 


of the Popiſh Recuſant who hath no cer 


tain place of abade.; there is no. mention 
made of Forty days to be allowed, him after 
his Conviction, to repair to the place ap- 
pointed him, the xeaſon whereof is be- 
cauſe it takes in the whole kind of ſuch Po · 
piſh Recuſants, ag well the not Convict- 
ed, as the Couvicted, and makes no di- 
ſtinction between them, if they have no 
certain place of abode, Et ubi lex non diſtin- 
guit, nec not diſtinguere debemus , .: | 
4. Nor was it without great reaſon 35 
Elis, 2; { 4+ N. r. that ubiquitary Popiſh 
Recuſants ſhould be confined, whether they 
were Convicted or not Convicted; as for 
the other wl. o have a certain place of abode 
it is to be pre fumed that the moſt conſider- 
able of them would be proſecuted and con- 
victed for their Recufancy in the reſpective 
places where they dwell, and de minimis 
non.curat lex may in this Caſe be applyed 
to perſons as well as in other caſes to things, 
but as for him who is fixed to no certain 
place, as he is the more dangerous of the 
two, ſo the more unlikely to be perſecuted 
to z Conviction, being here one day and 
gone the next 5 ard therefore the leſs taken 
notice of; and had 35 Ejiz.2 § 4. N. 1. ta- 
ken in only ſuch as are convicted, it would 
have been cluded and rendred ineffectual 
tor want of a Conviction of the greater 
part of ſuch ubiquitary Recuſants. 

K 3 | 5. The 
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CXXIX. 
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Traitiment, 


— 


5. — want of dar cConſderation of 
35 Elix. 2. 6 3. und 4. in each of theſe 
P_—_ of it hath. penny ſome — 
and ae Crown reſtrains parts 
ot it ys rr 22 
tention that ſuch as have no abode. muſt 
— in Englan a ar che ti time of 'qheis Con- 

* "Anda the lite Additions: 10 Dabeot « 
81. Cech. 14. tis not only faid that 
forts muſt be Convicted, but that they muſt 
be in Eugland at the time of their Con 
— which two things are only te- 
. in ſuth who have à cetain place of 

and not in the other fort who have 
no abode who are within the meaning and 
danger of 3 Elix. 2. C 4. N. 1. without 
any precedent Conviction for Recuſan- 


A Popiſh Recuſant re odio 


to the. rhe him by this 27 88 
is 


Eliz. 2. 3: and 4. and keeps within 
compals of five miles, but doth not preſent 
himſelf or deliver in his name, as 35 Elix. 
2.4 6.N.2. he doth net forfeit his goods 
or Lands, for there is no particular penal 
ty inflited in this part of the Act for that 
omiſſion, nor yet in the ſubſequent branch 
35 Elig. 2. 58. N. 2. for him that hath 
20 marks per anmm in freehold or goods 
and Chattels worth forty pound. 

Eut yet ſuch perſon may be Indicted for 
fuch neglect and fined upon the general 
words 35 Eli. 2. 8 6. N. 1. which com · 
n 
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1 Wa a 
gr F töte done: for Where 4 Fa 
eng it immens any thing 
Jone, 11 3 5 „an 15 
Ho "4 t to 
25 No Eg 6 emen + Inf, 55. 
16 Ede 857. birs Cate. 
25.7 555 | Lim 62 xxx. 
To | 35 Exile. 
« that is, ar L- 
D this fo tlie 
. and none but ſuch. Harro FA 


77.4 
— Koen oo 35 Elik. 2. BN. 2. 
. dae 55 EF. 5 if Weön 
ne 5 and them oy, and {6 both 
at brice extends and | Teſrains dhe Stature 


are ty to its tri. + For thele 
words ( any ſach” —.— or F — . 
ther extend to alf Conbicted, f 
14. rekrained to ugh EY as arc Convit 

.; For the Pop. 74 it who hath " "AY 


= he be codv i not: withiti 35 
« rep 2. - 2065 x 2. unleß de were 


| 4 dior 

a+ the Phpith Recyſarnit who Math #6 
plate of abode within 2 Realm, is within 
35 El. 2. 84 and 8. althe he were ne⸗ 
ver convicted. 

So that either of theſe ſorts of ropim 
Recuſants who have an Eſtate undet valae 
viz, he wlio hath tio place of abode; arid he 
who having a certain plate of abode was 

K 4 Con- 
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ctifan atk tn Eugland at tht tinte 3 
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15 Fa hal 
> han, 
ve 2 35 Eliz. 2. Hg, N. 2. A rent charge 
ot forty, pound prr- damn is iſſuing out o 
lands worth C. U. per dnman: A Popilh-Re: 
evſant lyable to be contined* by this Statute, 
purchafeth for his life or in Fee parcel of 

of the. Lands, of the clear yearly_value. of 
20% Marks over and above what his pro: 
portion of the ſaid Rent - charge conies to, 
this is an Eſtate of the clear yearly, value 

of 29 marks within the ineaning of this 

Act, and ſhalf free him fram abjuration : For 
-altho, in ſtrictneſs of Law, his Eftate be 
not clearly ſo much above all charges, for 
that it is chargeable without - yearly Rent 

of 40 J. yet in equity he ſhall pay no more 

then his proportion of:it, which the Land 
ke purchaſe will leere and yet rel 

20 marks fer Annum elearly belides, - 

Page 136, 137 This Statute 35 Eliz. 
2.9 &.N 2. (O Goods and Chattels) 
being in the diſjunctive (Lands oꝛ Goods 
an Eſtate partly of Lands and partly of 
goods, will not fatizhe the intent thereof 
and therefore if a Popiſh Recuſant, who 
offends aginſt this AR, hath 15 marks per 

Annum yearly in Lands, and. be worth 30 

J. in goods, altho this taken together be 

in truth an eſtate of more value then is here 
rcquired, yet it (ball not free him from ab- 

«1 f | juiation 
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385 Cliz 2. Of Confingment. 
juration for, en doth vot 
warrant any valuation of the andLand 
yearly value of the Lands hy the Gods, or 
the defect of he rae of * goods by the 
Lands, and therefore the Recuſant .muff 
have ſuch an Eſtate in the one or the othet 
3s: will an{wepthe Statute. : 1 
And this is not like the Caſe of Jurors up- 
on 2 H. 5. C2. cap. 3. I 1, N. 2. where 


tis (aid that the Juror hall have Lands, of 


the clear yearly. value of 40 f. if the debt 
or damage declared amount to 40 marks, 
ig which Cafe altho it be in the disjunctiyę 
debt or damage, yet: it hath: been adjudged 
that where the debt and damages doth a- 
mount to 40 marks it is ſufficient, and the 


Juror muſt. have 40 f. per An 1 Haft. | 


272. For in that Caſe the word (or) is 
cumulatiye, and (debt or damage) both a- 
mount to ng more than one intire thing, 
viz, The value of the Cauſe or Action de- 
pending. e 
And it appears plainly to be the. intent 
of the makers of the Law, 2 H. 5. Sed. 2, 
Cap. 3. G I. N. 2. that no Cauſe declared to 
be ot the value of 40 Marks, ſha] be try- 
ed by Jurors of à leſs Eſtate; But in our 
Caſe the Lands and Goods are things of 
different natures, one real and the other 
perſonal, and cannot he regularly reduced 
under one and the ſame head, and there - 
fore ſhall not be valued. together, unleſs 33 
Eliz, 2.4 8, N. 2. tad cxpreſly appointy 
ed ſuch a valuation. © © - © $- Hat 
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ok 2; ** if the ecuſant hath 
bove 8. 7 to him upon ſi Mott. 


ired to a 
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33 EA. 2. 5 


| 3 1 1 « '3; 
þ 30. ' Clear milmkes the 
Fas 'for he faith; 2 Popiſh Reeu⸗ 


ſant, whoſe Eftate is under value, muſt 
make the ſubrnuſſion . by this 
act within three months tiext after his at- 
— — his place of abode, which is acom- 
— Etror; for he huites leaves out 
im who is to tepäif tb "he place where 
1 His Father or Mother dwells; 
e makes the party lyable to ſuch ſubmiſi 
tion before he becomes an offendor by not 
repairing or not preſenting himſelf, aud 
giving in his true name ot Travelling a: 
ove tive Miles: He ſpeakes nothing o his 
being 


Recuſant hath 2 


KL 


- three months next after his 12 


Kenton required by the Biſhop ;-a 
of Peace, or the Miniſter or Curate tt — 


terwards, nor be cothpelled ro abjar [by 
ew Fog this AR, box ifhe e be required with. 
in the three mon to make fubmiſfion, 
and refuſe, he may be at any time aſter- 
8 ired to 
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ch 


abjare. 
ge 138, 25 The Oath of abjars CXXXV. 


. Elix. 2. 

der or to this effect 
You ſhall Swear that you ſhall depart 
out of this Realm of England, and out of 
all other the Rings Majefties Dominions, and 
that you ſhaltnot return hither or come as 
gain into any of his Majeſties Dominions 
hut by the licence of our ſaid Soveraign 
Lord the King or of his heirs : So help you 
- 28 Stamford 119. 10. 
Wilker. 


24 may be ig This Eile. 


35 Elts. 2. OM Cenſiment. 

 Witkinſin 466+ hath ſer down another 

6 be ce. reſembling, that of a Felon de. 

This hear you, Six Coroner, that 1; 

1 0f K. in the County of S. ama | 

1 and in the conternpt of the * 

and Statutes of this Realm of Exgland, 1 

babe and do — 5 come to-bear Divine 

vice there read exerciſed: — 

ore according; to the intent and meaning 
of '35\Elize2. $8.N, 4. C., abjure the L 

and Realm of King Charler, now King ok 

Fan einten 

| the; Port of P 19 50 

J have, gen unf | 


chat J ſh; ee outof the high-way lead 
E ing hither, nor return back. again Ce. I 
14 1 LH will Fug 1 be taken as 4 Felon of 
: - our laid Lord the King; and that at P. 1 
— = diligently ſeek for paſſage, and I will 
there but, one flood and Ebb, if I cin 
haye paſſage 3 and unleſs Ican have it in ſuch 

lee Iwill go every day into the Sea up ta 

my knees, aſſaying to beer 80 God 

: me help and his holy] 944 Gad 

_—_— alluding jo or Oath for Felooy 
ee. Wilkinſon is miſtakenio the very Offencg 

for. which the Popiſh Recuiant is to abjure 

by force of 35 Elia, 3, C. 8. N. 4. For the 

Offence i is not his Refulalto hear Divine Ser 

vice, for hat is but one of the precedent qua- 
lipex ions of the perſon; but the Offence i it 

ſelf is of another nature viz. his not repai 
ring to the place the Statute appoints him, 
or his removal from thence <oatrary tothe 
Statute 
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ado ok that win 
— (way, or return bäckt, 
or will tarry but 'one Flood and Ebb, 43 
into the Sea up to his knees: Nor ou 

the Coroner or uſticey of Peace Gtceſtite 
any ſuch Gath I for this is Abet Of- 
fence made by a Shatiits Law; which doch not 
require the ſtrict ſotin ofAbjuration/asinCaſc 
of Fblony 4 and ultho the Felon were tied to 
cheſs Circumſſanèes, yet the Recuſant is not 
nor ſhalt be a Felot ſor omitting them, but 
tis (ufficient if he ſimply abjure, as 35 Elix. 2. 


turn without Licence into any of the Kings 
Dominſons. 

He that thus abjures the Realm;' doth 
yet owe the King his Ligeance, and retnain- 
eth within the Kings Protection. N. 
rat Regnum, amittit regen, ſed non 
amittit Patriam, ſed non | patrem be 7 Co. 
9. Calvin. Cafe. - ::: 


ge 139. Offender is 
St N. 1. Seek tied to ded: Boer * CxxxVI. 


A Haven aſſigned him, and within the 
time appointed him by A of the 
Peace or Coroner; ſo that if ho depart the 
Realm from any other Haven, or Port, or o- 

ver» 


$8. N. 4. directs, and gd from the appoint- | 
ed PorrGichin the time limited, and not re- 
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aol Weben whether he be 


"Ps for, Maſter $ ds opinion in his 
my Cap. 14. H 5. That there —_ 


n a man by foxc 


* - Eli 2. 8 $12, N t. who.is fy 
2 ke — cſuit or Exieſt, till he lll 


2 ſee no 2 tor it. 
Age 141 rat the laid Queſtiy 
ous, - Eliz. 2. HII. N. I. That.is-whe-: 


ther be ba a, Jeſujt, Seminary, or Mahi 
Prieſt; for he fs not bound to anſwer; = 


any other e nor Tag be Committed 
1 vey Act tor. his — 

age 141, 142. N 
„ede, N. t, I bo att 
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be any Covin between the Recuſant and the 
— 13 Peace, or Officer, it may be other- 
We. 


8 Juſtice of Peace; to appear _ 
im3. the Recuſant ought not to tres 
vil to ſuc Juſtice out of his Sompaſs of f 
miles 3 For altho a Juſtice of Peace's warrant 
Be the Kings Procelsz yet it is not intend- 
ed here, for theſe words (Arged by Pro- 
ceſs Jars refrained by the ſubſequent words, 
35 Eliz,'2. G 13. N. 1. 'as requires the Re- 
culants appearance in ſome one of the Kings 
Courts, Th extend not to all Caſes of ſutm- 
mons and Proceſs, as Wingate Crown 83. 
miſtakes. b 

But if in the Caſe aforeſaid the Warrant 
be to arreſt the Reculant, and by force there 
of he be carried by the Cotiftable &c. out 
of the - compaſs of five miles, there he ig 
excuſed and forfeits nothing, for that it 
vas done by Tompulſion ; and yet if there 


- Page 142. In aty ber 
Courts 35 Elis. 2.9 13, N. i. 1 
wherein the Proceedings are directed by the 
Kings Laws, are the Kings Courts; and 
therefore a Court Leet, tho of an Inferior 
nature, and kept in the Lords name; yet i- 
the Kings Court 5 Co. 39. Candiies Caſe 
Helley 18. 

2. 711 a Popiſh Recuſant reſtrained by this 
Act, be cited into the Eccleſiaſtical Court; 
he- may by force of this Proviſo travel 


out of the compaſs of five miles to appeat 
there 


there 35. Eliz. 2.4 13. N. 1. For all Es- 
A . Courts 5 the Kings Courts, 
and the Laws by which they proceed there, 
we the Rings Lan. 
| ge 142, 143. This 35 Elis. 2, 914. 
N. 1. Extends to all Caſes in general, where 
the Popiſh Recuſant ought to render his 
body to the Sheriff upon Proclamation, and 
is not reſtrained to a Proclamation upon an 
Indictwent for Recuſancy. - 

And therefore if a Popiſh Recuſant con- 
fined by 35 Eliz., 2. had been proclaimed 
upon the Statute of Marlebridge 5 2. H. 3. 
7. G. 1. N. 1. in a Plea de Cuſtadia as 
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a. Deforceor, he might lawfully have gone 


out of the compaſs of. five miles; the like 
he may do at this day upon any other Pro- 
clamation commanding him to render his 
body to the Sheriff, OED 
Page 143. Beſoze he o2thep ſhall be 
victed. 35 Eliz. 2. F 15. N. 1. A 

Popiſh Recuſant contined by this Act, whoſe 
Eſtate: is under value, is apprehended for of- 
fending againſt this Act 35 Eliz. 2. 58. N. 1. 
and before the expiration of three months 
next after. his apprehenſton, is Convictcd 
of ſuch Offence, and then before the three 
months expire, conforms and makes ſu ch 


Submiſſion and Declaration as 35 Elia. 2. 


§ 8. N 3. and 5 16. N. 1. is appointed, 
this Caſe, altho he come too late after Con- 
viction to fave the forfeiture. of his lands 
and goods; yet he ſhall not be compelled 
to abj nes for the affirmative words here 35 

L Elia. 
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CXLV, 


Chur cb, 


Elis. 2. 
form bmiſfion and oe ene 


| diſcharge the ch Recufant who is an ok 


 rxaftibn fhall be, 


gew, 2. 20 n 
15. N. 1. That upon ſuch ge 


Cbnvickion, he tha be err F 
Pains and Forfcitures dd not 
Yhe ſoice dt à Negative 7 1 
de ae Cel. he hall f 2. N 
cd of atiy bf ther and 35 Elix. 

„3. he is not compellabſe to abjure; f 


at iy time within three motiths next 2, 
his 1 he conforins conkeffeth an 


as is there appo inted. 
8 0 


143, 144, Ft ſeems dear that 10 
n, or Declaration cin 


fender within this wok. froth any Pain dt 
Forfetwure thereby infficted, umleſs it be pers 
formell ih'(6tie © urch: for there i] 
a great difference between the penting of 
this Statute 35 Eliz, 2.9 1 5. N. 1. and 
35 F. 1 J 1. N. 5. fot in 75, Blk 1. 
1. N. 5. hire fs l E on 
the place where ſuch Su Fon 250 Decl. 
vis. }) in any Church, 
Chappel, or uſualplace of Cotimon p en 
whithler the'Offener comes; and this fal 
free Hiti from his Impriſonment : pra 113 
Bite 35 Eli. 2. G 8. N. 3. Whete *is 120 
that he ſhall abjure unleſs he comes uſual 
to Church, and make ſuch Confeffion a 
Subrtiiſfion Cr. His coming uſually to Church 
cannot be applied to his Confeſſion and Sub- 
miſſion; for that is to be made but once, ani 
not uſually; and therefore there being no 
place appointed where this Conſe ſfion * 
. 


r . r % En 


St.” 


= Er = 


IT SN 


ne OR 35 Eig. 2. Of Conſ 


dubmiſſton ſhall be made, —.— vecellarſs 
— 13 ev ome Pal 
e a placo is appointed vie. ax 
Church: 80 that the coming: alually to 
Church without this far mal ion. = 
Confeſſion, or Declaration, in ſome Pariſh 
Church, frees not the Offender here in any 
Caſe ſrom abjuration: Altho the coming = 
to any Churgh Chappel or uſual place of Com- 
mon. , er, and hearing Dir ine ſexvice, and 
Declaration 


| r IG ſtee an Offender within 35 Wits 


1. N. 5. from Impriſonment; | - 
ge 144, 145. Submiſſion 35. 

2. 15. and 16. If a Popiſh Reculant *% 
diced upon this Statute makes his Sub- 
miſflon, and brings with him into B. R. a 
teſtimonial thereof; it is the Courſe of that 
Court to cauſe him there to make his Sub. 
miſſion again upon his knees, which the, 
Clerk of the Crown reads te him, and ſo was 
it done Paſeb. 2. Car. 1. Laich. 16. in the 


Caſe of one Tbrogmorton; but Fones Juſtice. 
faid there was ng Statute: to compel him 


to this. ſecond Submiſſion , and 
complained that + dg not therein dealt 
Yaſh according to 


5 Eig. 2. $ 16. N. 2. 1s Ober her 

Na 0 "nit am any her Wajeſties 

ger Majelly within any a! rang Dominions — 

Viugate Cramm 85. groſiy 72 z for 
that denies only Popes. or dee of Remes Au- 


thoricy over her Majeſty 3 but not apy Or o. 
er 
L 2 


I Ja. 15 . Of Sei, 
ther Authority which they might claim o- 
ver her Subjects: And tis cleur by the diſ- 
\ junctive (or) which ingete omits , that 
E both theſe Authorities are intended to be de- 
3. nied by this Submiſſion, theſe words ( or a- 
3 Colour or means of any Diſpenſation J 
— ate a very material 8 of the Sub- 
miſhon,arc likewiſe omitted by Wingate, 
cxl vn ge 145. Such Relaps 35 Eliz. 2.8 
1 18. N. 1. wich the Indictment thereof, is 
Certificate. to be certified into the Court of Exchequer; 
as was done by the Juſtices'of B. R. 1 Bul- 
ftrode 133 ng Caſe of: rag 2 Paſch. 
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Pee , 147, — the Oath of Obedience "i 
-  CXLVIIL here 1. Fac- 4. F 1. N. 2. meant the 
- Oath. Oath of — in 1. Eliz. 1. 19. N. 4. 
ſupra, and by that name it is here called 
afterwards 1 Fac. 4+ $ 3. N. 2 Crompi. 

I 171 \ 
CxLIX 148. It hath been doubted on 
: - ac. Fo N * whether theſe words 

to the true meaning ot 

Statutes in that behalf) do reter oy 
tu the manner of the Recuſants Conformity, 
7 or 


I Ja. 4. Of Seizures. 

or to the time likewiſe when it is to be done, 
as well as to the manner: For if they re- 
fer to the time, then the Recuſant is ſtill 
bound notwithſtanding this Statute to Con- 
form before Judgement according to 23 Eliz. 
1. H 10. N. I. or his Conformity afterwards 
{hall not diſcharge him of the penalty. 


But the better opinion is, that by theſe . 


words ¶ arcotding to the true meaning of 
the Statutes) yy $'2.N, 1.is to be 
Intended only that the Recuſant muſt Con- 
form in ſuch manner as. is there appointed. 
But as to the time, the general words 1 Fac, 
4. F. 2. Ni., have enlarged the time limited 


by 23 Eliz. 1.4 10. N. 1. For this Statute. 


1 Fac. 4. F 2. N. 1. is made in further fa- 
vour ot the Recuſant: So that now if he 
Conforms after Judgment, tis time enough, 


and he ſhall be diſcharged. of all penalties 


in reſpect of his Recuſancy. 5 | 

2. And if an Information tam pro Domi 
no Rege quam pro ſeipſo be brought upon 
23 Elix. 1. & 14. N. 1. againſt the Recu- 
ſant; and after Judgment had againſt him 
thereupon he -Conforms , he {hall be diſ- 
charged of the Judgment; but firſt his Con- 
formity muſt appear of Record, otherwiſe 
the Court cannot take notice of it and as 
for that his Remedies againſt the King, and 


the Informer muſt be ſcveral; for againſt 


the Informer he mult bring his Audita Que- 
rela and againſt the King he mult plead his 
Conſormity, which he may do ih this Caſe 
after Judgment, for that no Audita Querela 

 — licth 


. 5 x 
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i L J. 
Forfeiture. 


vn will not be hmdered 


1c. 4. Of Saure. 
Heth againſtthe King 1 E. 7. 10. and jf 
he ' ſhould not be admitted to plead, he 
would be without" any legal Remedy to dif. 
charge himfelf of the forfeiture and judge- 
ment as to the Kings part, whoſe Executi. 
| by' the . Audits 
werel2. againſt the Informer : But if the 
endant. neglect to put in his Plea, and 
Execution ifech for the Wing, and be be 
taken in Execution, he comes toò late to 
plead his Conformity, and hath then no 
other way left to releive himſelf as to the 
Kings part, but by iris Petition to the Kin 
to pardon the Debt. 2 Bulſtrode 39 Rel 
55. Dr. Fofters Caſe: Savil 23, M. 56. Tis 
ringhams Cafe. A 4 
149, Jf any Kecuſant hall 
here die 14 4. G3. N. 1. A. 
ecuſant either Convicted upon Proclama« 
tion and default, or Convicted by verdict, 
Confeflion, &. and adjudged: for in both 
thoſe Caſes, if the Recuſant te, the dif 
on of the Heir depends upon his Cans 


ty. 

Vage 149, 150, Of all am ſg 
lar the Charges and f 
tumbrantes, 1 Jac. 4. Y3- N. 1. It Judg» 
ment be had at the Kings ſuit againſt a 
Recuſant Tenant in Tail for Recuſancy, this 
is a charge and Incumbrance with in this Sta- 
tute, of which the Heir in Tail (hall not be 
diſcharged, unleſs he conforms, but muſt la- 
risfic A the Arrears incurred in the life 
time of his Anct ſtor: For it being a amy 

Mn the 


XY 2 8 
n 


1 Jat. 4 Of Scizares. , 
the King upon 4 Judgment , the entailed 
_ are lyable thereto by 33 H. 8. 391. 
. N. 8 
But theſe two Clauſes 1 Fac. 4. H 3. N. 1. 
diſcharge the-Arrcars ot the 20 J. per month 
Incurred in the Recuſants lite time upon the 
Conſormity of the Heir in ſuch Caſes only. 
where the two parts of the Recuſants Lands 
were not ſcized before his death: For if 
they are ſcized in his life time and continue 
ſo till his death, neither his ſee ſimple Lands 
nor his Intailed Lands (ita Judgment were 
had againſt h im for his, Recufancy at the 
Kings (uit ) ſhall be diſcharged upon the 
Heirs conformity without payment of the 
arrears. : 


wel oY 151. Where ann ſeizure 
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ad 1 Fac. 4 5. N. . That is a Seigure. 


ſeizure upnn either a Judgment againſt the 
Recuſant by Iadictment on 23 Eliz. 1.4 5. 
A. 1; or an Indictment and Conviction by 
Proclamation, and default of appearance, ac- 
cording to 29 Elis. 6, H N. 5. for the ſeiz- 
ure of two parts of the Recuſants lands was 
given the King by 29 Elix, 6. 4; N. 3. up- 
on default of payment of the twenty pound 
per month in either of thoſe (ales, | 
Page 157. (Go towards the ſatis: 
faction and papment of the twenty 


pound.) 1 Fac. 4. J 5 N. 1. Hereby a 


Principal Branch of 29 Eliz. 6. is altered; 
tor whereas by 29 Eliz 6. 4. N. 3. ſupra 
99. The Queen might for nop-payment of 
the Fortciture, have cited two paxts of a 

Con- 


L 4 


CLUL 


enen 
5 bl tes 3b; 


I Jur. 4. Of Scntrec./ A 
Convitted Recuſants Lands Nomine pane'; © 
and as a gage or penalties until the 20:4; 
per month had bcen paid, and yet the pro- 
thts ſhould not have gone towards th eſa- 
tisfa&tion of the ſaid 201. per month. 1 
Jac. 4. 5-N. 1. was made for eaſe and be- 
nent of the Recuſant in that point; ſo that 
now, if two parts of his Lands be ſeized 
for detault of payment of the ſorfeiture; 
thepr ohts received to the Kings uſe, (hall 

o towards latisfaction thereof, and when 
the forfeiture is paid out of the profits, the 
Recuſant ſhall have his Land again, unleſs 
in ſech Cafe where the King by 3 Jae. 4. 
$ 11. N. 4. make his Election, and (eir+ 
«th two parts in lieu of the twenty pound 
per month. i | 

And thcrefore the Reſolution or Judgment 

{aid ro be 1 or 2 Fac.: Grayet Cale, cited in 
Beckets Caſe, Lane 3. and by Bridgman 16 Fao. 
in his argument ot Parker and Webbs Caſe, 
2 Ra. 25. and applied thereunto (vis. 
that if a Recuſant Convicted failes of pay- 
ment of the 20 J. per month the King ſhall 
have his Lands as a gage or penalty, and 
the profits ſhall not go in ſatis faction there- 
of: However it were true as the Law ſtood 
. upon 29 Elix. 6. & 4. N. 3. and before the 
making of 1 Fac. 4. 5 5. N. 1. yet *tis not 
Law at this day, nor could be applicable to 
either of choſe Caſes. Lane 93. of Becket or 

2 Rol. 25. ot Parker, which can e to be de- 
bated long aftcr this Act was made and th 
Law altered in that point, 


Page 


n 06 ; 
1 Jac. 4. Of Seiz. 
77 * 2 * pay * 


I, 


ures before mentioned, vix · A Seizure up- 


on Iadictment and Judgment : thereupon. 


by 23 Eliz.rt. G5. N. 1» and @Seizure up- 


on Conviction on Proclamation and default 


according to 29 Elix. 6.4 4. N. 3. and 
as in both theſe Caſes the Recuſant who 
failes of the payment of the 20 l. per month 
ſhall have the benefit to diſcount the pro- 
tits received by the King, ſo the King ſhall 
in the like Caſes of Seizure: xetain the two 
parts in his hands, after the Recuſantsdeath, 
until the reſidue/ of the debt or duty due 
and payable to the King be ſatictied. 


Page 152; 153. Two parts of the Cl. v. 
Dayes. 


Lands t. Ot anp ſuch Kecuſant. This 
Clauſe, « Face * N. 3»: extends. not 
to Intailed Lands, unleſs where there is a 
Judgment for the King againſt the Anceſtor 
tor his Recuſancy And therefore if the 
Recuſant Convicted upon Proclamation 


and default be Tenant in Tail, and two 


parts of his Lands be ſeized in his life time 
for non-payment of the 20 J. per month, 
and he die, the Arrears not being ſatisfied 
to the King, yet the Heir in Tail. ſhall have 
the Land out of the Kings hands without 
payment ot the Arrears: For that ſuch 
Conviction is in' nature of a Verdict only, 
and not of a Judgment, as was held in 1 Rol. 
94. Dr. Foſters Calc. 


2. And where a Statute gives to the King 
| a 


3 See * * TINA FD 7 
153 
4 7 
Pags 151. Where - any ſuch ſeizure. CLIV. - 


the had. Ec. 1 Face 4 5 5. N. 3. 
this Arty, ay ) takes in both the Seiz- 


E 2 1 
1 
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„ GE 


expreſly ſo appointed by the Statute, or hy 
force of ſome other Statute Cooperating 


Lands may be charged by general words in 
the Statute, which gives the forfeiture or 
ſeizure ; an inſtance whereof we have in the 
Cafe of a Recuſant Tenant in Tail, Indict- 


1. § 5. N. 2. for his intailed Lands ſhall re. 
main after his death in the Kings poſſeſſion 
until the Arrears be ſatished, and that by 
ſoree of 29 Eliz. 6. C 4. N. 3. and this Stay 
tute 1 Fac, 4-4 7 4g 3. Cooperating with 
the Statute 33 H. 8. 39. 566. (26. ) N. 1. 
which chargeth the Lands of the Heir in 
Tail with debts due to the King upon a 
Judgment had againſt the Anceſtor. 


But otherwiſe tis in the Caſe of a Prama · 


nire upon 16 Rich. 2.5. H 2. N. 6. which 
faith the Lands and Tenements of the of 
fendox ſhall be forfeit to the King 3 for there 
his entailed Lands ſhall be forfeit during his 
life only: And the reaſen is, for that ger 
neral words in an Act of Parliament, un- 
leſs aided by ſome other Act of Parliament, 
wall never take away the force of 13 Ed. 1. 
Cap. r.1F N. de donis Conditionalibus, 


1 Inft.'130. 391. and 11 Co. 63. Godbolt 


308. pl. Sheffield and Ratclifs Caſe. 
And therefore in 26 H. 8. 3. N 
and 5 and 6 Ed. 6. 11. 8 N. which 
makes Intailed Lands forfeitabl: for Trea- 
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a ſeizure or fbrftiture of Lands, ie ſhall not 
be intended of Lands: in Tail; upleG it be © 
a 
therewith: In which Cafe the Intailed 
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(on, che word Inheritance was added (un 
Eftate of Inheritante) which expe 
denotes Lands in Fee Tail as well as Fee 
ſumple. . 0 75 
Now there being neither in this Act 1 
ac. 4.4 5. N. 3. or that of 2 Kix. 6. 54. 
. 3. any expreſs appointment that the 
two parts of all Lands ſeized in the Re- 
cuſants life time wherein he had any E- 
ſtate of Inheritance, ſhall after his death 
continue in the Kings poſſeſſion, nor no o- 
ther | Statute which chargech the Heir in 
Tail with the. forfeiture due to the King 
upon Conviction by Proclamation and de- 
fault, che general words here 1 Fac. 4. 5 5+ 
N. 3. (that his Lands Tenements, &c. ſhall 
continue in the Kings poſſeſſion, ) ſhall not 
inforce a conſtruction in prejudice of the 
Heir in Tail, who claimes by 13 Ed. 1. 1. de 
donis conditionalibus. 
3. But where there is no Judgment the 
Recuſants Fee ſimple Lands ſhall after his 
death ſatisſie the intent af theſe Statutes, 
and ſo was the Law in reference to entailed 
Lands, 29 Elis. 6.4 6. N. 1. which 
ſpeaks of the full ſatisfaction of Arrears 
in Caſe ofthe death of the Recuſant: And 


the Arrearages were to be paid by the Heir 


in Tail only in ſach Cafe where there was 
a judgment obtained by the King againſt 
the Anceſtor for his Recuſancy, but not 
where the Anceſtor ' Tenant in Tail was 


. © ConviRtted only upon Proclamation and de- 


fault, for here in this laſt Caſe the Heir in 
. Tail 
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1 J, 4. 
Tail was not bound by the Statute 33 Hi 


8. 39. $68. (26) N. 1. becauſe it is not 
a debt by Judgment as that Statute re- 


quires. Moor 523. pl. 691. 1 15 

And thus the opinion Trin 43 Elix. of 
the two Chief Juſtices 3 Cro. 846. is to be 
underſtood , for they held that if intailed 
Lands had been ſeized for non · payment 


of the twenty pound per month, and the 


Tenant in Tail had died, the iſſue in Tail 
ſhould not have had the Land out of the 
Queens hands. before the debt were ſatis- 
fied, but ſhould have been charged with 
the ſaid debt: At the endof 3 Cro, 846. pl. 
is added a Dubitatur; But yet the opinion 
there held ſtands good, if it be intended 
only of a Conviction of the Anceſtor by 
Judgment upon Trial or Confeſſion and 
not of a Conviction upon Proclamation 
and default. 

154. To any Colledge Ec. 
I Jace. 4. C6 N. 1. extends only to publick 
houſes or Colledges, but not to ſuch as are 
bred beyond the Scas in any private Popiſh 
Family, and thereſore 3 Car. 1. cap. 2 (3) 
N. 2. was made to ſupply that de- 


$ 1. 
ted. : 

155. Note all Grammar Schools 
arc not here 1 Fac. 4. (9. N. 1. excepted, 
but only publick or free Grammar Schools, 
nor yet all Gentlemens Houſes, but only of 
ſuch as are not Recuſants, in both which 
reſpects this Statute is defectively recited in 
the late additions to Dalt, cap. 8 7. Sect. 1. 

es 3 Jac, 
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Uge 158, 159, Every eg Bec VIII; 
P nan: cuſant Eonvicted. 3 Fac. 4. 1 2. L 
| 2 Wingate Crown 98. Speaks dental 
as if this extended to all Recuſants whats 
ſoe ver, which is contrary to the cop words 
of the Statute. -- 

2. In an Information upon 3 J 4. — 
2. N. 2. ſor not receiving the Sacrament, 
the Conviction of the party for Recuſaney 
ought to be ſhewed in certain, before w 
in what Court &. for before he is (on · 
victed of Recuſa he is not lyable to the 
penalty Inflicted by 3 Fac. 4. H. N. 2. 
ſor not receiving: And yet if it be only 
generally ſhewed in the Inforrtiation that 
the 'defendant was Convicted in due form 
of Law, and the defendant doth not de- 
mur thereto, but pleads not - guilty, and 
it be found againſt him, there Judgment 
{ball not be ſaid for this defect, for he hath 
loſt his advantage, and by his plea hath — 

mitte 


8 Fer Of, ans | 
* mitted the point of Convidtion3 and af 
the trial, the only thing in iſſue was; 
Whether he had received the Safament, 
es not whethen he was Convicted. 2 
Cro. 365, 366. Stredal and Lentbal. 
Page 159. This Conformity 3 Fae. 4. 
C 2. N. 2. need not be ſet forth E 
Information in every particular Circums, 
tance, as when, or before whom the Po- 
piſh Recuſant Con himſelf: For it 
is ſufficient if it be ſaid that he went to 
Chhurch, and continued there dureing Di- 
vine Service, and aſterwards neglected to 


receive the Sacrament . and 4 
| 8 


the Penalty i this 723 alth 
never went before by Ordinary. 2 Gn, 


"Sage 2 159, 166. And bor eberp pe. 


| fortp 
—_ „N. 2. Note t Statute fit 
3 2 Fe ks Oder forfeit for the 
| | „ſecond, and third Offence 3, but bot 
th ft and ſecond year, and for eren 


year after 
For if it had been bid; he ſhould han 
1 0 
e ſecon ixty 

for the third 3 he muſt habe been Cor 
victed, and have had Judgment of the ful 
Offence, beſore he could have jncunxed the 
E for the ſecond , and of the ſecond 
be could have incurred the penal 


for the third; and every one of theſe 
fences 
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3 Jute 4. Of Comvidtions. 


fences muſt hive app . which 


But here 3. 4. 8 3. N. 2. where 
Nis Mid he ſball forkeir twenty 22 ſor 
the firſt yar; Roy for the fecond 
and fixty pound every year after, it is 
dtherwiſe; and the Offender ſhall forfeit 
ſity pound for the third year, altho he was 
never Convicted ſor the firſt or ſecond. 

2. And * an In ſortation up- 
bn 3 Fac. 4+ § 3. N. 2+ for ſiæty pound 
* a Popiſh Recuſant Convicted for Re- 
cuſuncy, he hath conformed and neglect - 
ed to receive the Sactament the thind year 
after his Conformity 3 its fighoienc to ſet 
forth that he was 'a Popiſh Reenfant, and 
was convicted and conformed bimſelf, and 
went to Church G. two years 2 
a day, and that after the ſaid day, le 
failed for a whole year to receive the Su- 
cratnent, ' without mentioning what he did 
the firſt or fecond year atter his Confor 
mity; and ſo was 2 Oro, 365. 


— mm forevery ſuch Of- 


once receive the Sacrament , after his Con- 
formity , and after negtect fo to do within 
the rime proſcribed by this Act 3 Fac. 4 
S1. N. 2. and is guilty of fuch neglect 
for two years together; altho, he was ne- 
ver convicted for the firſt year, yet an In · 
formation 'Heth againſt him, und he ſhall 
lorteit three ſeore pound for the ſecond year; 

for 
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:for 3 Jae. 4 0 3. N. 3. be is liable to | 


pay fo much for-every.\Offerceg that is for 
every year wherein he neglects to receive 


the Sacrament" after he hath once received 


it : and the Informer is at his liberty, for 


which: Offence or year , he will inform 


whether:: for the firſt, ſecond. c. and the 
reaſon of this is, becauſe; here are no ſteps 
or gradations to encreaſe the penalty ſor 
the or third Oſſence, but the penal- 


ty is equal and alike in this Caſe for every 
Offence , + ral NI 


4 It is obſervable. that the Popiſh Re- 
cuſant, ho after his Conformity rece ĩves the 
Sacrament; gnd afterwards neglects ſo to do, 


tor the ſpact af one or more years 3 is in 
forms 


and receives it not at all; ſor in this laſt 


Caſe he ſhall forſeit but twenty d for 
the firſt, and forty. pound for the ſecond 


year; but if. he once receive the Sacra» 
ment, and afterwards neglect it for the 
ſpace of two years, he ſhall forfeit for each 
ol thoſe years threeſcore pound. 

Page 160. To him that will ſie foz 
the ſame. 3 Jac. 4. H 3. N. 4 An In- 
ſormation upon this Branch muſt be brought 
by an Informer Qui tam &. wi. hin a 
ycar aſter the Offence or neglect, or he 
can take no advantage thereof; for ſuch an 
Information is within 31 Eliz. 5. $ N. 
2. Cro. 366. 


CLXIH. Page 160. Oz befoze Jultices of Al- 


' Taſtices. 


ſize rt. 3 Fac. 4. N. 3 5. Note, that 


not» 


cord at 
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— theſe words, an Infor» 
mat is Statute an Informer; - - 
E — ſor not be the Sacra» 
ment cannot be brought before Juſtices of 
Aſſize, or Goal-deliyery, or Juſtices of Peace; 
for no Common Informer can ſue for the 
King and himſelf before any of thoſe Ju- 
ſtices, but muſt ſue in one of the Courts of Re- 


| Aecyſants. 4c. 4. Y ++ N. 1. As 

is Act is penned, it 22. * the Church 
wardens and Conſtables are not bound there- 
by to preſent the monthly abſence from 
Church of any of the Children or Servants, 
df a Popiſn Recuſant, altho ſuch Children or 
Servants be Recuſants, unleſs they are Popith 
Reeuſants , and that tis ſufficient to ſatisfie 
3 Fac. 4. H 4. N. 2. to preſent their names, 
without taking any notice of their abſence 
— . Fopith Recnfaes hey fall 

Put i P Recu 5 
within 2 of the Act, and 
their monthly abſence ought to bepreſented 
as well as that of their Parents, or Maſters; 
and in this Wingate Crown 100. hath clearly 
miſtaken 3 for he tells us that the monthly 
abſence of all the Children and Servants, of 
A Recuſant, ought to be pfteſent - 
e 


eftminſter. 
pool 161, Ofall and all wianner of 
t 


Page 162, 163. To enquire; 
and determine. 3 Jac. 4. H 7- N. 1 


is intended of in ictments only, and re- 
vives the power of the Juſtices of Peace, 
M given 
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given them by 23 Elis. 1. G. N. 2. ſupraà 
72. and taken from them by the negative 
words of 29 Elia, 6. & 2. N. 2, ſaprà 95. N. 
2. ſo that now the Juſtices of Peace may 
proceed to Judgment , againſt the Recuſant 
upon 23 Eliz. 1. G 5. N. 1. or convict 
him upon Proclamation and default; and fo 
may the Juſtices of Afſſize , and Goal · de · 


livery proceed either way: For the words 


of 3 Fac. 4. § 7. N. 2. and of 29 Elix. 6. 
$ 5. N. 5. which give the Proclamation, 
being in the Affirmative, do not take away 
the proceedings upon 23 Elix. 1. § 9. N. a. 
but that the Juſlices may waive the Con- 
viction by Proclamation. if they pleaſe. 

Nor is the Informers popular ſuit 23 
Eliz. 1. G 11. N. 1. taken away by 29 
Elia. 6. I 4. N. 3. or by this. Statute 3 
Face. 5. § 7. N. 2. Dr. Foſters Caſe, 11 
Co. 61. iy | ; 

Page _ Againſt anp. perſon ei 


repairing to ch Et. 

3 Jac. 4. 7. N. 2. ſo that this branch of 
the Statute which gives the Conviction by 
Proclamation extends to other Recuſants 
beſides. Popiſh Recuſants, and is not re- 
{trained to this latter ſort, but is miſtecited in 
this particular, Dalt. Cap. 100. tit, for- 
feiture. | | | 
ge 163. Shall be rendred to the 
Sherif Gr. befoze the next Alſizes Gr. 
3 Jaca 4. $.7- N. 2. in 2 Rel. 108. Bridg- 
man 122 in an action brought againſi Sir Joby 


Web and his Wife for recovery of twenty 
pound 
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3 Jute 4: Of Comvidiions. ; 
pound — for the Recuſancy oſ the Wife; 
the defendants plead that the Feme was 
before that time Convicted for the ſame 
abſence upon Indictment at the Kings ſuit, 
and Proclamation made that ſhe ſhould 
render her ſelf at the next Aſſizes, and de- 
fault of appearance thereupon, but - it was 
reſolved by the Court of B. R. that the 
plea was ill, and that this was not a Con- 
viction atcording to Law, and therefore was 
in effect as no Conviction; for the Procla- 
mation was Erronius in two points. 1. In the 
perſon to whom 3 Fac. 4. H 7. N. 2. faith 
it ſhall be proc laimed that the offendors bo- 
dy ſhall be rendred to the Sherif &., but 
this Proclamation was, that ſhe ſhould ren- 
der het (elf to the Juſtices of Aſſize : For 
the rendrivg of the body tothe Sherif is à 
material point: And the intent of the Sta- 
tuts is not perſued in this Proclamation ,; 
for the intent was; that Recuſants being 
dangerous Members of the Common-wealt 
ſhould be in the Culiody of the Sherif, &. 
ne nocere valeant. 5 831 FS 
2. In the. time, when the Proclamatiort 
was, that ſhe ſhould render her ſelf at the 
next Altizes, but. 3 Fac. 4-H 7. N. 2. bes 
fore the next Aſſi zes; And when the Pro · 
clamation is ill, the Conviction default 
of appearance thereupon cannot be good. 
nor thall Bar the King or the Informer of 
their Action: And altho by 3 Fac. 4. $ 
16. N. 1. That no Proclamation ſhall be a- 
roided for any defect, c. The Recuſant 
; M 2 pct · 


ere 1 * 4 23 a A ib 
os 241 tat is af dt Ik Bee. © 2 n I VR 
BE 2 „e * 3 5 WY 7 
ö * EE "ev" e Tg 
* * 7 


K e 
7 * : K . 
— 2 2 


160 


3 Ja. 4. Of Commnltions.- 
perhaps may be eſtopped to take ſuch ex «+ 
ception ta the Proclamation, yet the Kin g 
is not. F / 
Note, that Palmer 40. 41. hath ſtated the 
difference beet wen the Statute and the Pro- 
cla mation, as here, and ſo was the truth of 
the Caſe, but in reciting Bridgmans Argu- 
ment he reports it quite 'contrary, viz, that 
the Proclamation was, that. the Recuſants 
body ſhould be rendred to the Sheriff, and 
that it ought to have been, that it ſhould be 
rendred to the Juſtices of Aſſize, but this is 
a miſtake, and contrary to the Statute and the 
truth of the Caſe. | | 


©LxvI1, - Page 164. 'O2 other Keeper of the 


Goal, 3 Fac. 4. $7. N. z. a Keeper of a 
Goal may be by uſage or preſcription, 42. 
4. 7. and 1 Ii. 114. and if the perſon 
Indicted for Recuſancy live in a Corporati- 
on where the Sheriffhath not to do, and he 
be proclaimed upon this Statute, he may 
— himſelf to the Keeper of the Goal 
there. 

Page 164 Shall not make appear 
ance of Rerozd. 3 Fac. 4-4 7. N. 3. and 
if the Recuſant do appear of Record at the 
Aſſizes Goal; delivery, or general, or Quar- 
ter Seſſions, it ſhall be ſufficient to ſave 


his defaule altho he did not render him- 


ſelf to the Sheriff upon the Proclamation, and 
this is clear by the words of 3 Face 4. 67. 
N. 3. which is groſly miſtaken , Wingate 
Crown. 102, who faith the Recuſant {hal 
be Convicted if he render not his body — 

| | hy 


of 
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3 Jac, 4. Of Convillians. : 

the Sheriff or Bayliff of the Liberty, and that 
default be recorded. ' ; 
2. This appearance on 3 Fac. 4. f 7. N. 

3. muſt be in proper perſon, and not by 
Attorny, for none can at firſt appear by 
Attorny unleſs enabled by ſome Statute; 
and all appearances by the deſendent in a- 
ny Court, ought by the Common Law to 
be in perſon 10 Co. 101. Bemfager Caſe. 

But after a Plea pleaded: to an Indict - 
ment an Attorny may be admitted at the 
diſcretion of the Court, if they think fit, 
but not otherwiſe, and in ſome Caſes not 
not without a ſpecial Writ, directed to the 
Juſtices to that purpoſe, 16 Ed. 4. 5. F. N. 
B. 26. C | ; 

The party Indicted and proclaimed o 
3 Jace 4. 7.N.3. who appears at the Aſs 
tizes or Seſhons muſt take care that his ap- 
pearance be entred of Record: For if the 
Clerk of the Aflizes, or Clerk of the Peace, 
ſhould miſtake and inſtead thereof record 
his default, he hath no way to avoid his 
Randing Convicted But he is put to his Acti- 
on upon the Caſe againſt ſuch Clerk ot the 
_ or Peace, ſee Popham 29. Keilmay 
180. 5 

4. The perſonal preſence at the next 
Aſſizes or Seſſions of the Party indicted of 
Recuſancy, and proclaimed on 3 Jac. 4 $ 
7. N. 3. altho he continue there from the 
beginning to the ending is no ſufficient 
ground to record his appcarance, nor ſhall 


fave his default, for altho he be there per- 
* . M 3 ſonally 
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ſonally preſeut and openly confeſs himſelf 


CLXX. 
Pro ceſs. 


3 Lat. 4- / Comvidtjons. 


to be the ſame perſon who was Indicted), 
I whom the Proclamation iſſued, 
yet it he deny to appear upon the Pro-. 
clamation, or to conſent that his appear 
ance be entred of Record, it ſeems that his 
appearance cannot be recorded, but his de» 
fault ſhall, and he ſhall ſtand Convicted there - 
upon. ; . | 12 $4. 
And this is no more an appearance than 
where a Priſoner is brought to Common 
pleas: Bar by Habeas Corpus, to the intent 
to have him appear to an Original brought 
againſt him, and he denies to appear to tho 
Action, in which Caſe his appearance can- 
not be recorded, as was reſolved 43 Elia. 
in Aſcoughs Caſe,  Gouldsborongh 118. 
Page 165- Shall be as ſufficient a 
Conviction in Law, 3 Zac: 4. f 7. N. 3. 
That is, a' Rxculant thus Convicted upon 
Proclamation and default of appearance, 
ſhall be in the ſame condition as if he were 
Convicted by Verdict, but no Judgment is 
given. Bridgman 122. Parker verſus Web. 
But this Conviction upon Proclamation 
is no Judgment, as was reſolved 11 Co. 65. 
in Dr, Fofters Caſe, and althio it ſhall make 
the Recuſant lyable to the ſeveral forfei- 
tures penaltics and incapacitics inflicted on 
Recuſants convict, yet it ſhall not operate 
as a Judgment, as hath. been alrcady ſhewed 
in divers inſlances. | 
For this reafon it hath been queſtione 
ET. . Whither 
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whither, if a Recuſant be Convicted upon 
Indictment and Proclamation , the Ring 
may not waive his advantage of this Con- 
viction and bring bis Action of debt gi - 
ven him by 35 Eliz. 1. H 10. N. 1. for 
that ſuch Conviction is no Judgment, and 
| conſequently ought: not to bind the King, 
as a judgment againſt the Recuſant ſhould 
have done. Palmer 40. 41. Sir Jobi Webbs 
Caſe. | | . 
- Worſl:y obtained a Patent to have all the 
penalties of Recuſants Convict. Altho ſuch. 
a Patent was illegal, | far that the King 
cannot grant the penalty of a penal Law. 
to a Subject, 1 Ral. 10 pl. 10. Roy verſus 
Tollin, Hob. 15 5. Colt and Glover Ge. Hob. 
183. Dauiſom verſus Barber. | 
Yet admitting the Patent to be good, it 

was reſolved that the penalties. of Recu- 
ſants Convicted by Proclamation ſhould not 
paſs by thoſe general words 1 Rol. 94. 95. 
Dr. Fofters Caſe. | 
Page 166. Once Convicted, | 3 Jac. 
4. Y 8. N. 1. This extends to all Convicti- 
ons whatſoever upon: Indictment whither 15 
hy Verdict Confeſſion, Cc. Whereupon 
Judgment is given, as well as to Convicti- 
ans upon Proclamation and default: And 
the penalty of twenty pound per month, 
ſhall in any of the ſaid Caſes run on ſor · 
ever after, and be appropriatcd to the 
King. | 
Page 166. Here 3 Fac. 4. § 8. N. 1. CLXXII. 
Eaſter and Michaelmas. Is to be taken Pays, 
| M 4 digjunctively 
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3 Jg. 4. Of Conviitions.- 
disjunctively for Eaſter or Micharlmas as it 
is in 29 Elix. 6. G 4. N. 1. ſapra 97. for' 
the meaning is not that the Recufant ſhall: 
have both of the terms of Eaſter and Mi- 
chaelmas next after his Conviction wherein 


to pay the forfeiture of twenty pound for 


every month contained in the Indictment, 
but he ought to pay the whole into the 
Exchequer , the next · Eaſter or Michael mar 
Term: , which ſhall firſt happen after his 
Conviction, and therefore if he be Con- 
vided in Febraary, he ought to pay the 
whole the next Eaſter Term, unleſs where 
the King chuſes to ſeize; the two thirds of, 
his Lands by force of 3 Fac- 4. 11. N. 4. 
as was admitted, Jones 24, 25. in Stan- 
dens Caſe, Hil. 20. Fac. and Paſch. 16. Fat. 
in the Lady Webbs Cafe, Bridgman 121. 
who was Convicted in March ; the plead - 
ing was, that in the Eaſter Term then 
next following, the ſaĩd Katherine did not 
pay into the Exchequer according to on 
rate of twenty nd. per month, with 
out a! mention ot Marina Term. 
ge 166, 167, 168. Jo every 
month after fuch Conviction. 3 Jas 
21 8. N. 2. by this Clauſe, and 29 Eliz. 
6. & 4. N I. ſupra 96. N. 4. to the ſame 
purpoſe , aſter the Recuſant is once Con- 
victed the penalty of twenty pound per 
month ſhall run on without any new 
Indictment or Conviction, and ſhall be for 
ever afterwards appropriatcd to the King a- 
lone, and paid into the Exchequer 3 fo =_ 
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the Informer caonot bring any popular 
Action or Information : for the twenty 
pound per month ſor any time incurred af- 
tex luch Conviction, but is utterly barred 
11 Co. 61. and 1 Rol. 93. Dr. Fofters Cafe, 
Owen 37. Salhe:d. and Evererds. 


"24d Cr. 481,48. The Lady eb Poſch. Bar & fene 
16 Jas. was Indicted and Convicted of Re- 


cuſancy upon Proclamation and default of 
8 and afterwards an Informer 
Lui iam che. ſued her and her Husband 
for. a new 6ffence of Recuſancy in the Wife 
ſubſequent. ro ſuch Conviction, to which 
they both pleaded the ſaid Conviction at 
the Kings ſuit, the Queſtion was whether 
the» Informer ſhould, be barred by this plea, 
or yhether the Information was maintain · 
able notwithſtanding ſuch former Convicti 
on of the Wife, for that the Wife ſeems 
not to be ſuch an offender as is here in- 
tended 3 Face: 4. G 8. N. 2. becauſe the 
can have no Goods nor Lands, durin 
the Husbands life 2 | Ach: aa be feiz 

x non-payment of the penalty, but it was 
granted on all hands that if ſhe had been 
a Feme ſole this had been a good plea in 


Bar of the Informers popular ſuit, for then 


ſue had been bound to pay the twenty: 
pound per month into the Exchequer, and 
the ſhould not be doubly puniſhed both that 
way and at the ſuit of the Informer, and 
for the ſame reaſon it was urged that this 
Information would not lie againſt, the Huf- 


. death 


band and Wife , tor aftrx the Husbands 
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3 Far. 4. Of C 
death ſhe would be lyable to pay into che 
Exchequer all the Arrears aſter the rate of 
twenty pound per month from the time of 
her Conviction, and her Goods, and two 
parts of her Lands might be then ſeized 
for non-payment t And if the Huſ- 
band and Wife ſhould in the mean time, 
at the ſuit of the Informer, pay twenty 

unds per month for part of the ſame time, 
for which the Wife was lyable to pay af- 
ter the Husbands death, this would be a 
double 'puniſhment, for one and the ſame 
_—_ 3 ſupra 79. N. 10. 17. Ira 270. 


«9, | | 
3.” Aud it was further ſaid, 2 Cro. 482. 
That it was uſual where the Wife was In- 
diced and Convicted for Recuſancy, to 
ſcize by Exchequer- proceſs the Lands and 
Leaſes which the Husband had in her right; 
and one Woods Caſe was cited to this pur- 
poſe, which proves that a Feme Covert is 
within the meaning of the Act; 3 Fac 4. 
CB. N. 2. and therefore after ſhe is once 
Convicteq upon Indictment, ſhall be no 
more Subject to the Informers- popular ſuit: 
than à eme Sole, buti this laſt point is 
much to be queſtioned, ſor the Lands and 
Leaſes of the Wife are the Husbands du- 
ring the Cover ture; and tis a General rule 
that his Goods or Lands cannot be ſeized 
for the farfcirure or penalty where the 
Wife only is Indicted and Convicted of 
the offente. | " 
4. A Recufant is Indicted for abſenting 

* himſclt 
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3 Jat. 4. Of Convitfiors. 
himſelf from Church for. twelve months, 
and afterwards is Convicted upon that In- 
dictment: nere, whither neverthe leſs the 
Informer Qui tam & r. may not iur him tor his 
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abſence, tor the months intervening between 


the time laid in the Indictment, aud the 
time of Conviction : For theſe words here 
3' Fac, 4, § 8. N. 2. (uix. (after ſuch 
Conviction. ) ſeem to relate to the prox/- 
mom antecedens, ' (Every month) and co 
imply that the penalty here appropriated to 
the King, is only the penalty due for the 
months which Incurre after ſuch Con 
viction upon Indictment at the Kings ſuit, 
but not to hinder the Inſormer after Con- 
viction from ſuing for the months incurred 
before: Conviction. ST 

Page 168. , Except in ſuch Caſes 
where the King: ſhall Ec. . Kekuſe the 
fame. 3 ac. 4 § 8. N. 3. Jenes 24. in 
Standen Caſe, if à man be Indicted and 
Convicted of Recuſancy , the King is not 
bound to ſtay till next Eaſter or Michael- 
mat Term to ſee whither the Recuſant will 


CLXXIV. 
Forfeitwrese 


tender twenty pound for cycry month con- 


rained in the Indictment and incurred af- 
ter ſuch Conviction, for the Kirg by 3 
Fac. 4. HII. N. 4. having his Hlect ion, 
pehither he will accept. thereof or lcize 
two parts of the Recuſants Lands, a Com- 
miſſion for ſeizure of the Lands may. Iſſue 
out preſently, if the King will waive the 
twenty pound per month, tor he'may take 
his Election as ſoon as he will after Con- 
0 | viction 


CLXXVI, 


CLXXVII. 
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3 Jac. 4. Of Comifjors. 


viction by Jener Juſtice. 


Page 168, 169. A Goods. 3 
Fac. 4. H. N 2. A Recaſant Convicted 
is Tenant for life, the g mainder to a 
ſtranger in Fee, hte in nder with the 
Recuſants Aſſent cuts down Timber Trees 
and ſells them, in this Caſe the King can 
be no wayes entitled to the Trees, 1 Byl- 
ftrode, 133. | 

ge 169. EIL other the lands, &cc. 


lac ſuch to the penal- 
s affreſaid. 3 Fe. os. N. 2. Lane 
105, 106, ' Helſeyes Caſe. Lands are Con- 
veyed to a truſt for B. a Convicted Recu · 
fant 3 ere, whither the King may ſeize 
ſuch Lands for the Recuſants non · pay · 
ment of the twenty pound per month; 
for il he make his Klection and accepts of 
two "thirds in lieu of the twenty pound 
month there is no queſtion but ſuch 
ds are lyable to ſeizure for the words 
of 3 Jac. 4. H 11, N. 4. are that the King 
may ſeize two parts of all Lands that ſhall 
come to any other perſon, to the uſe of, or 
in truſt for ſuch Recuſants, but in 3 Jet, 4. 
§ 9. N. 2. which relates to the ſei zure of 
two parts ſor non · payment the words ſeem 
to be more reſtrictive. 

Page 171. Tho it be tendered oz 
ready to be paid. 3 Jac. 4. H 11. N. 4. 
by this branch of the AQ, a new advan- 
tage is given to the King againſt the Re- 
cuſant for whereas by 29 Eliz 6.4 4. N. 2. 
the Convicted Recuſant had his Elcction 
1 to 


. 


and ſo prevent the Seizure of the two third 
parts of his Lands, now by 3 Fac. 4. $ 
11. N. 4. that Election is taken away, 
and the choice is given to the King whe- 
ther he will accept of the twenty pound 
per month, or refuſe it, and ſeize two third 
parts of the Recuſants Lands in lieu thereof; 
and if the King chuſcth the Lands, the ten · 
der of the twenty pound per month at the 
Exchequer will not ſave the Scizure, but 
the King ſhall enjoy the Lands notwithſtand- 
ing Jones 24, 25. Standens Caſe. 


171, 172, 173. 


Dereditaments 
3 Jac. 4. H 11. N. 4. An advowſon is an CLXXV III. 


Hereditament, and paſſeth by that word, 
18 Eliz. Dyer 351. and is demiſable by 32 
H. 8. 1. $ N. as an Hereditament : 
And if it be an Advowſon in groſs, yet it 
may be ſeized by the King, by 3 Jae. 4. 
$ 11. N. 4. as part of his two parts of 
the Recuſants Hereditaments, ones 23, 24. 
for tis a thing valuable and ſhall be Aſſets, 
and is extendable: for the Kings debt, and 
upon a writ of right of an Adowſon there 
ſhall be a Recovery in value, 9. 11. ſcil. 
for every mark twelve pence, Hob. 304. 
Britton 185. 1 Inſt. 185. 

2. In the late additions to Dalt. cap. Sr. 
Se. 23. tis ſaid that the King may refuſe 


the twenty pound per month, and take to 


two parts of the Recuſants Lands and all 
the goods &. And an Advowſon is not of 
3 Fac. 4. HII. N. 4. and Stendens Cale cit- 


ed: 


3 Nat. 4. Of Conviefjons, 
to pay the King twenty pound per month, 


- 
* 
*** * * 


Cie #, PAS 
w 


ed But this is 2 miſtake as to the 
Clauſe it ſelf, and as to the point in 
Law and the Authority brought for it z 
ſor in truth there is no ſuch Clauſe in 
this Statute nor in any other , that the 
King upon the refuſal of the twenty pound 
per month, ſhould take the Recuſants goods 
for the ſeixuteof the Goods, is given 3 Fac. 
4. F 9.N: 2, where the offendor failes of 
payment of the twenty pound per month, 
but not where the King diſchargeth him of 
that payment by refufivg it, ſo that where 
the King refuſeth the twenty pound per 
month the Recuſants Goods cannot be ſeiz- 
ed, but only two parts of his Lands. 
The Law likewiſe is miſtaken, for if the 
King refuſeth the twenty pound per month, 
he may ſcjze-an Advowlon. as part ot his 
two parts, as hath been ſaid, ſo that an 
Advowſon is within 3 Fac. 4. $11, N. 4. 
and nat without it. 
And the Caſc of Standen is quite contra- 
ry to that opinion in the late Additions to 
Dalt, cap $1, Sedt. 23. for Juſtice Fones held 
firongly that an Advowſon was within 
Fac. 4. Hir N. 4 and Hobart Chief Jultice 
and Winch, declared themſelves to be of the 
fame mind, and Juſtice Hatton denyed not 
that an Adtowſon was within it, only held 
that the force of 3 Jae. 4. GI. N. 4. as to 
an Advowſon in groſs is taken away by 3 
Fac. 5. 19. N. 1. which gives the preſen- 
ration to the Univerltty ; but the three other 
luntices were against him , and held that 
| where 


3 Of Convilious 
here the King had ſeized it, as part of his 
two parts, and the Incumbent dycd the King 
ſhould ey and not the Univerſity, : Infra 
230, N. 5. S GO 
— I the King ſeize by Inquiſition two 


parts of a Mannor belonging to a Recuſant 


Convict, to which an Advowſon is appen- 
dant by ſuch ſeizure, two parts of the Ad- 
vowſon are likewiſe ſeized hy conſcquence, 
altho it be not named in the Inquiſition, as 
was reſolved in the Caſe of the Chancel- 
lor of Cambridg and  Walgrave, Hob. 126. 
127, Moor 872. pl. 1214. wy 

And there, altho the King hath title, 
but to two parts of the Advowlon, yet he 
(hall preſent alone by his Prerogative, and ſo 
he ſhould have done where there were three 
Coparccners,of an Advowſon, two of full 
age, and one under age, and in ward to the 
King, the King only ſhould by his Preroga- 
tive have preſented, during the Wardl(hip, 

47 Ed. 3. 14. and 38 H. 6. 9. 
But yet altho two parts of an Advowſon 
ſhall paſs, to the King by the word (Heredi⸗ 
raments ) and the Seizure of the Mannor 
ſhall draw with it the Seizure of the A dvow- 
ſon, yet the Kings two parts of the Advow- 
ſon ſhall not paſs from him by ſuch Gene- 
ral words, and therefore if the King ſeizeth 
two parts of a Mannor belonging toaRecuſant 
Convict, to which an Advowſon is appen- 
dent, and grants over his two parts of the 
Mannor to a Subject, with all Heredita- 
ments, appurtenances, & c. yet two parts of 
the Advoſwon will not paſs unleſs yon 
A named, 
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named, or 
tam amplis 
fant had the Manor, Hob. 126. Moor 872. 


or the grant be adeo ple & imegye & · Ir 
* forma y — The Reous 


Page 173. In lieu and full rere 


pence per month. 
. 3 Jac. . Hr I. NA. So that if the King makes hi 


Election, to ſeize the two parts, the Reews 
ſant is no longer lyable to pay the twenty. 
pound 3 but the two parts of his 
Lands ſhall go in lieu and full recompence- 
thereof,” Jones 24. Standen Caſe. 
Page 173. Manſion-houſe, is in Law 
moit « oi. —_ for the Chief meſſu- 
age or habitation of the Lord ofa Mannor, 
or the Mannor- houſe, where he moſt remains 
or continues; Terme: de la 199. But it 
is to be taken here 3 Jae, 4. C12. N. 1. in 
a * ſenſe for any other honſe which is the 
Recuſants chief dwelling houſe. 7 
age-174. Theſe words „ &c; 


two Juſtices ought not to examine upon 
Oath, or tender this Oath to any paſſenger 
or Traveller, quatenus ſuch, unlcfs he be un- 
known viz: ſuch an one as conceals his true 
name or quality for ſo it muſt be reaſonable 
intended, and not of all Travellers through 
the Country as Wingate Crown 106. miſtakes 
for it appears by the other qualifications here 
enumerated that the intentot the Act is that 
it ſhall be offered by the Biſhopor two Juſtices 
ro ſuch only of whomthere is any juſiCauſe of 


fuſpition, 7 Jac, 6. $26. N. 2+ Infra 260. 


N mf ; 4 
3 Ja6:i-44 Of Cut 


there to remain with⸗ ciοπτ 
5 Fo vl 02 mapupziſe 1 Tae. 4. TImptiſon- 
5720 . re The Biſhop or two Juſtices can ment. 


95 not take Suretyes of him who refuſeth the 


Oathi for his appearance at the Aſſites or Seſ- 
| fions as Ving ats Coton. 107. miſtakes, but 
muſt commit him immediatly to Qoal, nor 


” „ voy 
nt. 


caiany* other: Court or pans Bail him * *Nο 
in. this Caſe. n be FAG a 
Page 175 Until t next- LXXXHt; 

Quarter-::Selftons | 


82: General 02: Tſtices: 


3 Lac. 4. F. 14. N. t. This being in the 
disjunRive, the Biſhop or two Juſtices have 
their Election to commit the Party reſuſing 
the Oath either until the next Aſſizes or un- 
til the next Seſſions as they ſhall think fit, 


for ſome may be more aptly committed until! 
80 next Aſſiſes, and ſome untill the next 

| Sellions 12. to 131. e 

2 176. Theſe ; words (am c 


other Lu 
4.9. 155 N. 3. — Exclulive of Heh Per- 
ſon: ot Perſons who are committed ſor re- 
fuſal, for 't is here in the disjunctive, ſo that 
it ſdems that if any perſon whatſoever of the 
age of 13 years, or above, and under the de- 
gree of a -Noblerhan or Noble woman be at 
the Aſſizes ot General Quarter Se ſſions of the 
peace, whether voluntarih, bt brought iti 
upon proceſs on an Indi it of recuſancy, 
or for any other matter, id be there ten- 
wer and 7 al- 
t were never to before z 
yet upon his refuſal Sw incurs a prz- 
120 | N ... thine; 


m . 


| | 
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89. = 
3 05 n, mad; in this, 
4 


Cor 6. 


Indi men:. 


* 
* py * 
3 Ne Of Convitions. 


nipect this Stutute 
14 N. is more-Exctulive than 
ns. N. 6. where there. muſt. be a 
prior tendet and reſuſul uf this oath, ther- 


wiſe a refulal ol it at the Aſſizes or Seiſious 


doth not mae 4 premugire by unt rin 
12 Co. 131 infa 265. 


—_ 176. thall incurre the 


—— — ag 
of Ailize or Juſtices of Peace ia their 
2 to take notice of this tender and 
1 1a. 
Aud after they have there made the party: 
a ſeronit tender of the 0ath , and he refaſeth 
it, by whichhe incurrs a — , the in« 
ment agein(t him to eonvict ind zitiiut 
him of pr bit tun t ata alt the fpoclal 
matter, vis that he ſtobd convicted os in- 
dicted of recnfancy , or that he had not vc. 
new bers, 0 hat pling trough the 
next 8 or that p t 
unk nen examined 


counttey * 
upon bath tre & hot , G. 
(as theo i) und ſhat throeh wes ten- 


derct to him of: 
2 —— — 


3 Yar. 4; Of Condition, 279 

But if the fGrft tender and refuſal be not 
expreſſed in the Mittimiss or warrant of 
Cminiement there altho chere was a render 
and rofillal of the oxth before the Biſhop or 
two Juſtices, yet the Juſtices of affize or Ju- 
ſtices of peace in their Seſſions can take no 
notice of it , but they muſt there tender him 
the oath without reference to any prior ten- 
der which they may do by ſuch of the Gene- 
ral words (any other perſon whatſoever ) 

3 Fac. $14. N. 3. and if he refuſe, he in- 
cutrs a præmunire, and in this caſe the In- 
di&ment may be ſhort and General ( ſeilicet) 
that He was tendred the oath in the open 
Court and reſuſed it, &. and fo it muſt be 
in all caſes where in truth there was never 
any prior tender and refuſal, | 
See 7 Jac. 6. F 26. N. 2. Whereby the 
power of the Juftices of Peace is in ſome par- 
ticular caſes enlarged in reference to chis 
ozth of Allegiance infra 266. 

Page 179. nnto which O 
ſo taken the ſaid perſon ſhall fy 
ſeribe his oꝛ her name o2 mazk, 3 fac. 

4. 15. N. 6. ifamanr to take any 
word of this oath, 't is a refuſal of the 
whole, x Balſtr. 198. Lord Vauxes Ca: 

Page 179. 180. Ontfarp 3 Joc- 4. CLXXXVI 
§ 16. N. 1. a Termor for years was Vilary- 
utlawedupon an indictment of Recuſancy, 
the term was ſold by the Lord Treaſurer 
and Barons of the Exchequer, and after- 
wards the uthry was fed. The Que- 

Mon was whether upon reverſal of the ucla- 
N 3 ry the 


CLXXXVI. 
Oath, 


£ . * . 6 * A | N 
P reren __ . . 
4 : 2 n 


n 


180 


3 Zac. 4. Of Convidtions. 
ry the recuſant ſhould have reftitution of 
term again 3 Cro. 278 Eyre verſ. Moodſiue 
Paſch. 34. Elix. & Pellam Juſtice doubted 
thereof, aud obſerved that 11 H. 4 65. which 
faith that the party outlawed ſhall upon re- 


verſal of the outlary have reſtitution, ſpeaks 


Preſentment. 


362. 


only of Goods ſelſed, but not of a term ſold 
beſore. But Anderſon Ch. I. and Walmſley 
held that the termor in this caſe ſhould have 
his termagain in whoſoever hands the land 
came and upon whatſoever conſideration 


and not the money for which the term was 


ſold for the Oythry being reverit it is as if 
there were no record of it, and the Queens 
intereſt was but conditional, ſeilicet, if the 
outlary were good, and judgment accor- 
dingly. 


Nor is this like the caſe where a Sheriff 


upon a fiers facias & renditioni expona, ſells a 
term, for there if the judgment be reverſed 


the party (hall have the money for which the 


term was ſold, but not reſtitution of the 
term it ſelf as was reſolved 26 Eliz. Dyer 


And the veaſon is becauſe the Sheriffdid 
no more than he was commanded ; for he 


-was commanded to fell, and therefore the 


Gale ſhall be good to all intents. . But in the 
caſe of an outlary it is otherwiſe, and there 
is no ſuch command, which difference he- 
tween a fiers facias & capias ut lagatum, was 

agreed in Docter Druryes Ca. 8. Co. 143. 
A man is ſeized of an Advowſon in groſs, 
the Church becomes yoid , and then the pa- 
tron 


3 Jat. 4. Of Convittions © 
tron is outlawed upon an indictment of re- 
culancy , whereupon the King preſents, the 
preſentee is inſtituted and inducted and af- 
terwards the outlawry reverſed; in this caſe 
the patron ſhall be reſtored to his preſent- 
ment, 

So if the patron of an advowſon in groſs 
hath judgment in a Qnuare impedit and is af- 
terwards outlawed, tor recuſancy and the 
King —_ and the preſentec is inſtitut- 
ed and inducted; in this caſe the patron ſhall 
have a fi. fa. to execute the judgment, and 


' ſhall oft the preſentee of the King, 


And the reaſon in both Caſes is, becauſe - 
upon reverſal of an Outlawrythe party ſhall, 
be reſtored to all things which are principal 
and here the preſentment was the principal 
thing forfeited by the Outlary , and there- 
fore upon reverſal the patron ſhall be reſto- 
red to it, Moor 269 pl. 421. & Savil 89 pl. 
166. Bluerleigh verſ. Cornwall. 
ZBut if the King upon an Outlary ſeize a 
Mannot to which an ad vo wſon is appendant 
and the Church becomes void, whereupon 
the King preſents, and the preſentee is in- 
ducted, there t is otherwiſe, and the King's 
preſentee (hall not be removed upon reverſal 

the Outlary, for the preſentment in that 

ſe is but as an acceſſory that follows the 
Principal, which is the Mannor, the profits 
of which Manner the King was tq have 
during the Outlawry, and conſequently the 
preſentment as a profit of the ad vowſon, 


which is a parcel of the Mannor. ä 
N 3 The 
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182 
CLXXXVII. 
Amendment 


CLXXXX. 
Ouſter le 
Mere. 


4 Aut. 4. Of Convitfions. 
180. 2 25 other de⸗ 
fect ſoever 3 fac. . F 16. N. i. this 


is meant of Defects within the Indictment or 


other proceeedings and not of any Collate- 
ral matter — recuſant hath to Diſ- 
charge himſelf; as a pardon Auterfeyt . Con. 
vict, &e, for the tecuſant is not hereby dil. 
abled to plead ſuch Collateral matter but 
may take advantage thereof 11 Ce, 65. 
Dotior Feſlers Ca. 

Nor yet is this 3 Fact 4. Q 16, N. x. meant 
of all Deſects whatſoever within the Indi- 
ctment or other proceedings, for if there be 
any defe&, which apparently tends to the 
Kings prejudice, the recuſant may take ad- 
vantage of it, and therefore 1 Ce. 504. 305. 
in the Caſe of the Marquis ef Wincheſter , 
who was indicted and convicted of recufan- 
cy, and had judgment thereupon, but eo 
eapiatur was omitted, the judgment was re- 
verſt for that omiſſion which is not aided 
by 16 and 17 Car. 2. $8.4 1. N; 12. 8 

Page 182. the Service men⸗ 
tioned thzoughout InP 2 yon 
4. $ P$. N+ 2. is intended of Civil or 
mettick as wel as Military, 3 I»ft. $a. And 


altho 3 Fac. 4. C 19. N. 1. ſpeaks there of 


Gentlemen and Perſons of higher degree 
without poynting at any particular ſort of 
ſervice, ſo that to ſerve or go to ſerve a ſor- 
reign Prince, &c. in any capacity whatfo- 
ever without firſt doing what is here requir- 
ed, is felony by 3 Fac. 4. 5 18. N. a. the paf- 
ling or going out of this Realm to _ ; 

| * 


« A * 6 . * 
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3. 4. Of Cami 


ſortelgn Prince, Sc. without taking. the 
oath , or, if of that Quality, entring into 
band; iy felony bys Jr 4. 9.1K — wa 
the Forty be never received —— 

vice, ſar the wards ate in the — 
(80 _ to. ſerve or eoluategly ſerve, 


3 be. 80. 

h wall Ge. paſs 
over \ Geng and thall valun⸗ 
tarilp ſerve. 3 Je. 4. $ 13. N;2- So it he 
paſs o Seas upon other occaſion 
and not with an intent to ſervo a foreign 
Prince, Oc. yet if when he is there he vo- 
Juntarily ſcrvt him, and did not before his 
departing hence take the oath, and if of that 
Quality enter into ſuch bond, he ſhall incurr 
the A* of the Law, and ſufſeras a felon, 


3 Page 15 
Ze the N. i. An 


Kings uſe is not 5 nor — Gtisfy the 
intent of the act, but it muſt be made to the 
King himſelf, for the bond muſt be Dowino 
Regs, according to 33 HB 39.5 52( 1) 
N. 2. or the Officer who takes it is liable io 
impriſonment for wenngs the bond contrary 
to that ſtature: therefor ateCorone 112. 
Ty wen — the Port, when 
he directs him only to take this bond to the 
Kings uſe and he might have been inform- 
ed out of 33 H. 8. 39. G 51. * 8. & 4 
18.8. 5. N. 3. „ tween a 
N 4 bond 


188 


cxc. 


an, become Hound cxcr 


38s Ja"; Of Caquilliont. 
bond made to the King arid to the King'su 
Savil 13. Pl; 3. e 5 — 
cron 1. - hall be a "Felon; 
; 3' Jac. 4. 518. N. 2. the-offender' again(t 
any part of this Branch of the Racate may . 
CXCII. Laws, &c. 183 184. 
Cuſtomer: and rhe Rigs 13 For, 4. 
$ 21. N 2. Tneſe words not wichtiandintz 
the Copula tive ( Aud are not to be tabe 
Conjunctively, as if every bond and oath is 
to be certiſed hoth by the Cuſtomer and / 
Controller ; ſor if the Cuſtomer take the 
bond and oath, the Controller is not to be 
puniſht for not certifying , no more is the 
Cuſtomer if the Controller take them, - for 
each of them ſhall forfeit for his own: de- 
fault, and not for the default of the 
other. 

And it can not be ceaſomably eee 
that one of them is privy to the doings uf 
the other; And therefore. theſe words muſt 
be conſtrued Disjundively (Cuſtomer or Con. 
troler 3 Fac. 4. 21. N 2. that is, he of the 
two who takes the bond and oath is, to certi- 
fy them into the Court of Exchequer, or to 
ſorſeit; & c. for where the literal ſenſe will 
ingen der an abſurdity or.impoſhbility , ſuch 
2 conſſruct ion mult be — as will ſtand 
with Reaſon and the intent of the Law- 
makers; and in ſuch Caſes a:Copulative ſhall 
75 _ ſor a Disjunctiue, er contra, c | 

* if the Deputy of the cao or 


Ne. 


340 4 ; % Of Songillione: | 


Controlleri take: the! bond or oath;:: and no 
Certificatethergok is made, the Guſtomes o 
Contadller himſelſ, whoſe Deputy be is ſhall 
— 
t l. t 

bond or oath; for he is anſwerable for all the 


defaults of his-Deputy , See Dyer 238, 239. 
ſhould 


where it was held that the Cuſtomer; 
ſorſeit 'the-treble value of the Merchandize 


183 


upon 3 H. 6 3.0 N. for: his Deputies con- 


cealing oi t of the Cuſtoms; ſo 
a Sheriſſ ſhall anſwer forallhis Officers un- 
der him, 4 Es. 33 · Milraus Ca. 3 Jo 
Ila. o | 
And ſo generally. jhall al other Officers 
anſwer ſor their Deputies, :9! Ce: 48.98. 
Terms de Ley ILL. 32. 0 . por 


By: 27. 
2 þ 2835 186. 

"the Subjects ok bb Ni * 
Wajeſtp — their natural 
dience., 3 4c: 4. 22. NL. by the 
King's: $ tobe underſtood here, Na- 


tural Subjects only, that is » ſuch whoſe 


Subject ipn is Natural and abſolute Due. by 


Nature and Birth- right, and which begins 
with their Birth: and: not — altho 
they are Naturalizcd or made Denixens, 
much leſs thoſe who are only | jects: 

for; none but Natural Subjects can be ſald to 
he withdrawn from their natural obedience, 
and as the King of Fxglend cannot be ſaid 
to he. a Natural Lord or King: to an Alien 
born, ſo neither can an Alien be aid to 5 


%% un, in the Cale of Sherley 
French. man & $6-Eliz. in the Caſes of See. 
phono Ferare de Graus und Equmantel Lewis 
Noro two Portugals , — 


Doctor Lene. 1 egainſt Queen Elizabet 

And ſo as it ſeems it ought _— the 
fame reaſen if the Allen were indenized or 
neturalized : for Naturalization it felf-which 
ts by Ac of Parliament ani the highcſ-pri- 
viledg an Alzen is capable of, yet cannot 
exvate this nature] or Qbedignce 
— is noi due by — —h 
Mae Naturatization belpg bat u 
— war we 
ofa Natural Subject hut eannot — gee 
Natural Subje@ who was none before ,: 
then he would have two natural wing 
one where he 2 — where hd 
wes naturalized Vaughan 279. 2 Crane 
and Romſey 7 Co: 569. 25 Calvins Co. | 

2 d N. and Mor. Dyer £45 Hob-171/ 
Crnrteens Co. Ss that to abfolv 


- 


or Grey ſuch to beodfolved , p 
ſyaded, withdrawn er receꝑciled ſoems not 


= 


3 . Offonnittieng.— 


2 within this AQ; g Joc. % 
22: 1. 

But this Subjection is not to be n- 
ſtood locally, or in reſpect of the place of a 
man's birth, but in teſpect of the Prince to 
whore Subjection is due at the time of his 
birth'; and therefore if a Scot or lriſi· man 
be abſolved or reconciled in Exglond, altho 
the Off be —— 
being boꝛn a to 8 

its Treaſon — or — ro- 
and in him that is abſol vad or »6- 
conciled: nor is it in all Caſes 
that the Party bo born u che King's Dom. 
_ » but that — oy TE 

notwit t 

in this OT 22. SS 
Cyle of an 1 7 * 18. a. 


by 8 
AN. 1. in tho late Additions to Cap. 
140 Sect. x2. is intimated that CT 
extende to no Calesof Froaſon or 
fion of Froaſon : for these in rociting 3 
+: 24+ N. 1. the Caſes of Treaſon and 
of Treafon are cxcepted which 


conciled r or 1 * 
185. and 
che 62 — 
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544. N. 1. appears by 23 Eliz. 1 
Wt rat 


3-Fac- 4. Of — 


3 Jeb $ 23. N. 1. there are three ſeveral 
rts of Offences made Treaſon , - 1 To be 
willingly abſolved or withdrawn from a 
man's natural obedience. :2 To be willing- 
ly reconciled to the Pope or See of Rome. 
3: To promiſe obedience to any pretended 
Authority of thatSecc,or to any other Prince, 
State, or Potentate. 

But in 3 Jae. 4. F 24. N. x. only the ſe- 
cond of theſe Offences is remitted in caſe of 
Submiſſion, viz , the being reconciled to 
the Pope or See of Rome) by which I con. 
ccive to be meant the forſaking of the Reli- 
gion eſtabliſhed by Law , and embracing 
that which is profeſſed and maintained 
the Pope and Sea of Rome, and in that ſenſe 
theſe words, 3 Fac. 4. C 24. N. 1. are com- 
monly taken at this day. 

And that this is the meaning of : Jae. g+ 

2. N. 1. 

it Treaſon to abſolve or with- 

draw the Subjects from their natural obe- 
dience, or 23 Elix. I. 5 2. N. 3. to move 
them to promiſe obedience to the See of 
Rune or any: other Prince, & c. to anſwer 
which follows in that Act 23 Elix. 1.4 2 
N, 5: three other Sorts of Treaſon, vis, 
1 To be abſolved or withdrawn : Or 2 To 
be teconciled: Or 3 To promiſe ſuch 
Obedience, (o that the Offence of being re- 
conciled: anſwers. to the; Offence of with» 


drawing the Subjects from the Religion eſta - 
bliſht to the Romiſh Religion, which ex- 


plains hat is meant by ſuch Reconciliation, 


vis, 


3 Jat: 4 r e 


vis, the being ſo withdrawn from the one 
Religion to the other. 
But by this Chance 3 Jae. 4. § 24. Ni. 
if a Perſon be thus reconciled, that is, change 
his Religion , and become a Papi „Jet if 
he be capacita ted to ſubmit as is required by 
this Act and ſubmit, accordivgly., and take 
the oaths of Supremacy ; Allegiance, 5 
ſuch offence of being reconciled ſhall-nor be 
Treaſon. 
But as for being *ablolved or withdrawn 
from his natural Obedlence, Ox a pro- 
miſing obedience to the pretended authority 
of the See of Rome, or -any ather..Prince, 
State or Potentate beſides his Natural 
King, ſuch Submiſſion and taking the Oaths 
by 3 Jar. 4. § 24. N. 1. ſhall not abſolve 
him from that vile, but he. ſhall have 
judgment, and ſuffer-for the ſame, as in Calc 
of high Treaſon, notwithſtanding ſuch Sub- 
miſſion, &c. 
Dali. Cap. 89 tit. High Treaſon. is there- 
by clearly miftaken in extending the 
of this Submiſſion, 3 Fac. 4, $ 24. N 1, 
generally to all who —5 been willingly ab- 
ſolved , withdrawn, or reconciled, of | or have e 
promiſed wo obedience. 
Page 1 = Offender. map 
be-p bp fozce of this 
Act 3 Joc. 4. 25 N. 1. in any, County 
where he ſhall be impriſoned; for ſa the word 
[taken J is to be expounded, and the like ex- 
polition hath been made and 3. N 
2.96. N. 2. of Souldiers, & 1 2 5 
N of 
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Realm, yer it can not be trie 
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Alien. 


Se 
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N. 1. a ſpecia] form of a 
Trial iu this Caſt, which tault be obſer 

and if ſuch W 
the Indicttdent can tot be taken re any 
5 than the Juſtices of Aﬀizc and ws 


n 
1 — 4 B. R. Hutt. 13. yr 


Sy 72 4 ups 

this Kenn, a7" 1. 
fo be underfioed 4 ata bark ject. 
or an Alien Naturalized here 
2 or made a Deniztn of Exglend by 


s Lertets Patetits, but theſe 
' are exclafive of two forts of 


— 

1. Of un Allen itthabiekig this Realm, 
wu dwerh to the King a local Subjrction 
or Ligen; athd i Naturalixed or 
— — fot che wotd = is 
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urut linen or — Fuck 
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Ack of Pit- 


— RY = —— 


perſok or 
Realm; f thut 
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Ave here he 


CXCIXK. 
Proof 


Daojer. 


1 e. "ay 
Page 25 Atv To. the, Satis 


Subject Hf+this 8 intent of 
thisk@3. fee d. . Mt. . 
For. Subjection and Ae are 
not local or confined to that Kingdom or 
Countrey where he was horn, but he 0. 
natural Sabject in any of-the Domiaions dee. 
longing at the time of his birth to the 
Prince under whom he was born, and upon 
thet ground it as reſolved Co. In Calvins 
Ca. that à man born in Seaalami after. the 
Uoiqn of the two Kiagdoms, ſnould Inherit 
in Eagland: Bo. that a man born in Seat laud 
or Ire land, or any other of the King's Domi 
nions which were ſuch, and ſo united at the 
time of his E th, if he live in Englond; is pu- 
niſhable by this Ad, 3 Jae. 4. U 7 N 2. 
and an ny Juſtice of Peace may grant his wars 
_ t 22 wy XII d. for bis —_ 1 


b. 4. 
9 27. 2 — the juſtice rf 


is ſole Juflge whether — Parey 

makes ſor his abſence be ſufficiey', and ſuſſi· 

cicntly ptored. and the ſeme can not þe; 

ez into queſtion clſewhere - a the 
at SIDES SED 


190. chr, Sunday, 5 Jas 


N. 2 0 thai 
IE Sunday ma cy well to 
1 — 


tire — and — vie, | 
Doh. . . Recuſants.::: Page 


N 


9 Page 10 T0: Bt 
fo2 ev h Default ; 3 J, 4+ F 27. 
New ery ach INES XII — 


be levyed weekly, for it is due for every abs 
ſence, as ſoon as the Sunday is ended, and 
hath no relation to the forfeitute of XX tb 
per Month given by 23 Eliz. f. & 5. N. 1. 
but the offender may be puniſhed both by 
3 Face 4. Q 27-N. 2. for, his weekly abſence, 
and by 23 Elis. 1. 4. 5. N. x: for his 
monthly, abſence by Coke Ch. J. B. R. 1 Roll 
94. Doctor Foſter's. Ca. 
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Page 198, 152. Willinglp, Cr. cc. 
oz Harbour 3 Jac. 4. 32. N. 2. Acceſſory. - 


A man freely and of his own accord takes an 
apprentice or covenant-ſervarit for a certain 
time; and not knowing him or her to be a 
recuſant, and ſuch Apprentice oi ſervant for- 
bears to come to Church, it ſeems that the 
Maſter ſhall forfeit nothing, altho he keeps 
them in his houſe, for he doth no more than 
what the Law will compell him to do, du- 
ring the time atzteed on and limited for ſuch 
apprenticeſhip or ſervice, and this can not 
be ſaid to be done willingly, for it is not in 
his choice to diſcharge them, untill che 
time is expired: But if the Maſter, before he 
took ſuch Apprentice or other ſervant Rnew 
him or her tobe a Recuſant; or affect their 
forbearance to come to Church retairis them 
for a longer tithe than was at firſt agreed 
onzthis is 4 keeping or harbouring them 
willingly, and he ſhall be liable to this penal- 
ty, 12 4. J 33. N. i. _ 205. EY 
6 


194 


CCllx 


CCIV, 


GCV. 


e. -Of Conviftion 1. 


Page 75 inhis ; her, t ſer⸗ 
vieetee oy iverry/s Ft rr! 1. 
This extends to all Servants whatſoever, 


although they dwell" not in the Maſter's 
houſe, nor are his menial Servants; for if 
they areretained in his ſervice, fee or live- 
ry, as Bailiff, Steward, og in any other Capa- 
city, and forbear to come to Church, the 
Maſter ſhall be 2 for their abſence. 
Page 192, 193. wanting / with- 


ont kraud oz in other habita- 


tion oꝛ ſufficient maintainance, 3 7c. 
4. V. I. A Father or Mother hath no 
ſertled habitation, but yet hath ſifficiens 
maintainance, the child receives ſuch Pa- 
rent into his houſe who forbears to come 
to Church, in this caſe the child ſhall ſor- 
feit X I. per month, for altho the Parent 
had no habitation, yet this is not a wanting 
habita tion within the meaning of this Act, 
ſeeing he wanted not ſufficient means to 
rocure one. | 
But if the Parent hath an habitation. yet 
if he want ſufficient maintainance to keep 
him in that habitation, altho he refuſe to 
come to Church, the child ſhall forfeit no- 
thing for receiving him into his houſe, for 
the words here 3 J. 4. J 34. N. 1. are in 
the Disjunctive, and 1 the Parent wants 
either other habitation in the ſenſe of the 
Act, or ſufficient maintainance, the Child 
may receive him. h u be 
Page 193. that ſha e cons 
mirres by authority to the Citſtody, Ps 


— — 


— — 


3 Jati 4. Of ComviSions 
Fc. 3 ac. 4834. N. 1. The former Gaſe of 
an apprentice was put only of ſuch an one 


whom the Maſter takes of his on accord, 


ſapra 202. But if it be a Fariſh child boun 

by the Church-Wardens and Overſeers 
with the aſſent of the Juſtices of Peace, if 
the Maſter be duely required to take him 
ſuch Apprentice, as it ſeems is committed 
to the Maſter's cuſtody within the meaning 


of this proviſo, 3 ac. 4. 34+. : for he 


is puniſhable if he refuſe him, and if he 
were a recuſant, or ſorbear to come to 
Church, yet the Maſter-ſhall forfeit. nothing 
for keeping or harbouring him. 


A Serjeant at Armes, PurſivanteMeflen- 
ger, Ce. who keeps his priſoner in his 


houſe, or a Gaoler if he keeps his priſonen 
in his own. houſe which is no part of the 


Priſon, ſhall not forfeit any thiſjg by force 
of this Act, 3 ac. 4 34 N.. Altho he 
ſuffers him to go abroad in the Day- time 
at nas and he forbearsto come to 
Church, for that ſuch 9 Was com- 
mitted by Authority to his Cuſtod y.. 

Page 193. Standing yur url 
* 35. NI. ira a Pepiſb rocuſant a- 


ter conviction ſhall be diſabled as an excom- 


munic ate perſon, yet to othex intents he ſhall 

not be reputed as a perſon ſtanding Ex- 

1 + a 5 | ; = 

. age 193 fer neh rena, 3 FAC. 4. 
35. V. 2 that if a Tonk Pfu 5 
and excommunicate for any other cauſe 

than for recuſancy, this branch of the Sta- 

tute doth not affect him, O 2 Page 
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ccvm- 
Lien, 


= - va 
Bar. & fem by force 
But yet a 


3 Lac. 4. Of Convittions: 

Page 194 wherein [uch Hence ſhall happen, 
2 36. N. 2. If a — nes 
to ſerve a forreign Prince, State or poten- 


tate without firſt taking the oath of Allegi- 


ance, ox if of that Quality entring into bond 
altho part of the Offence- was done out of 


the Realm; yet for that other part thereof 


( viz his going or over the Sea 
ö 2 lbe tried in 
the Court where that part of the Offence 
happened, that is where the haven or port 
is from whence he went or paſſed over, for 
a Statute is to be ſo led ut verba ac- 
eipiuntur cum effettn, 3 Inſt. 80. 
age 1. wiel any penalty or forfeiture 
of this. Aft, 3 Jac. 4 F 40. N. 1. 
| married woman may be puniſhed 
by force of any other Act for nor receiv- 
ing the Sitrament during her Marriage, 
1 F Co. 94. Doctor Foſter's Ca. * 
And therefore if ſhe be a Popiſh Recuſant 
eonvidt; und receive not the Sacrament 
within the year next before her husband's 
death, ſhe- ſhall forfeit the profits of two 
thirds of her joynture and dower, and be 
further diſabled, as 3 fc. 5.4 10. N. I. 
And unleſs the receive the Sacrament 


after conviction, ſhe cannot be plaintiff 


with her Hasband in any action, but is diſ- 
abled by 3 ac. 5.4 11. N. 2: 5 
And if ſhe receives it not within three 
months after her Conviction, ſhe may be 
impriſoned by y ar 6.4 28; N. 1. unleſs 
the husband pay to the King as is there ap- 
pointed. Page 
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3 Ja. 4. Of Convifions: 197 

age 195 Fer any ſach offence'of not rg« C CX. 
N ac. 4. F. 40. V. 1. defi Co- 
ren. 125. Quite miſtakes the meaning of 
it, for a married Woman is not exempted 
from all penalty by force of this Act, but 
only from the Penalty for not receiving 

the Sacrament, during her marriage; and 
there is no queſtion but ſhe may be impri- 
ſoned by 3 Jac. 4. H. 14. N. r. if ſhe refu- 
ſeth the Oath of Allegiance, and an Indict- 
ment of high Treaſon lieth againſt her 
upon 3 Pac. 4. J. 23: N. 1. If ſhe he abſol- 
ved or withdrawn from her obedience to 
his Majeſty, or become roconciled to the 
Pope or Ses of Rome, or promiſe obedience 
to the ſaid See, &c. : apes Th. -- CO 

age 196,197. Where any Biſbopor 7u- C 

Rios tho Pres Fac. 4. Com 7, x. the Inſtices, 
Juſtices of Peace have a twofold power 
given them by this Act in reference to the 
Oath of Allegiance 1. Out of Seſſions, 
and ſo any two Juſtices of Peace Qyorum 
um, Ce. may tender the oath to any per- 
ſon by 3 Pac. 4. F. 13. N. 2. eighteen years 
old, or above, other than Noblemen or 
Noblewomen. 2. In their General or 
Quarter Seſſions, and there they may by 
3 Jas. 4. 14. N. 2 3. They may tender 
the oath to any ſuch perſon who hath be- 
fore refuſed it, or to any perſon whatſo- 
ever of or above that age, other than 
Noblemen or Noblewomen. 

Now whither the ſix privy Counſellours 
here mentioned 3 4c 4. F. 41:3 N. 1. may 
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a cs F 
+ * * * A. 1 
- * 7 JE ad * * 
* * 
4 L - 6 
F * 
| | 98 
o 
5 
0 
| ih. © oo 


; = 


3 Jacc.4. Of Convifions. 
require the Oath of Noblemen and Noble- 
women in all caſes, where the Juftices of 
Peace may require the ſame of any ſubject 
either in or out of Seſſions: or only in ſuch 
Caſes, where they may require it out of 
Seſſions, ſeems to be a queſtion, - For, if 
the power here given 3 74c.4-H 41.1. 1. 
to the fix privy Counſellours be the ſame 
with that df the Juſtices of peace in their 
Seffions they may by force of this Act ten- 
der it to any Nobleman, or unmarried 
Noblewoman whatſoever above 18:years 
old, for the Juſtices of peace in their Seſli- 
ons, by 3 Pac. 4.9.14. N. 2. may tender 
ie there to any other perſon whatſoever : 
but, if it be meant of the power giventhe 
Juftices of peace out of Seſſions, 3 Pac. 4. 


$13. AY, 1. then the ſix privy Counſellours 


can tender it by force of this Act, 3 Pac. 4.4 
41. N. 1. to ſuch Noblemen or unmarryed 
Noblewomen only, who ſtand convicted 
or indicted of recuſancy for not coming to 
Church, or who have not received the Sa- 
crament twice within the year next before, 
er who-paſliag through the Countrey un- 
known ſhall upon examination confeſs or 
deny their recuſancy, or that they have not 
ſo received the Sacrament. 

For the ſalving of which doubt it is to be 
conſidered , that the Biſhop and not the Ju- 


ſtices of Aſſize are here joyned with tho] u- 


ſtices of peace, and theſe words 3 fac. 4. 
Ar. N. x (Where any Biſhop or Fuſticer of 


either 


' Peace (tem to bear this conſtruction, v, 


at. g. Of ConviGtionn: 
either the one or the other indiſſerently may 
require the oath, and that can be intended 
only of the power given out of Seſſions, for 


in the Seſſions the Biſhop hath nothing to 


do. | 
But had the Juſtices of Aſſize been here ad- 
ded, ſcil. in all Caſes where the Biſhops ju- 
ſtices of Aſſize, or Juſtices of peace may re- 
quite this oath ; it had been clear that the 
power here 3 Fac:4.9 41. N. 1. given the 


ſix privy Counſe)iours- was as extenſive as · 


that which 3 Fac: 4. G 14. N. 3. is given the 
Juſtices of Alſize, or Juſtices of peace in their 
Seſſions, and they might have required the 
oath of any Nobleman or unmarried Noble. 
woman whatſoever of competent age, So 
if the Juſtices of Peace only had been here 
named, it had been clearly intended of the 
Juſtices of peace incither capacity, either in 
or out of Seſſions. But (Biſhops) 3 Fac. 4. 
$ 41.N. 1. ſeems here to be a reſtrictive 
word, and te give the privy Counnſellours 
no more power, in reſpe& of the Nobility, 
than the Biſhops had in reference to any 
other Subject. 
2. Theſe words (in all Cauſes wbere, Me.) 
3 J 4. G41. N. 1. ſeem to be reſtrictive 
likewiſe, and excluſi ve of ſome Cauſes; but 
the power of Juſtices of peace in Seſſions 
3 Jac. 4. Y 14. N z. extends to all Cauſes 
and perſons under the degtee of Nobility 
whatſoever, which therefore can not be 
here intended 3 Fac. 4. & 41. N. 1. but only 
ſome particular Cauſes e juydem generis , 
04 - which 
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Jac, 4. Of Condition:. 
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which can be no other than the Cauſes be- 
fore- mentioned 3 Fac: 4. 13. N. 1. where- 
in the Biſhops or two juſtices out of Seſſions 
may deal, ſcil, where the party was before 
convicted or indicted, or had not received 
the Sacrament, or paſſed unknown, and con- 
FFW 

And yet as it is reported 1 Bulftr, 197. 
the Lord Vanx Ca. Poſeb. 19. Car. 1. is to 


the contrary, ſor it is ſaid there, he was 
committed to the Fleet by the Privy Counſel 


for refuſing the oath of Allegeance , and af- 
— fodi@ed in B. R. of a premunire 
ſor ſuch his refuſal, he being then of the age 
of 18 years, and above, and the ſaid oath 
being lawfully tendered , e. All which 
was certified' to the Court by divers of the 
Privy Counſel, upon which Indictment he 
was arraigned, and no word in the Indict - 
ment of his ſtanding convifted or indicted 
of Recuſancy, or not having received the Sa- 
crament , c. and yet the Indictment was 
grounded upon 3 Jac. 4.9 41. N. 1. and not 
upon 7 Fae. 6. § 26. N. 1. for by that fta- 
tute 7 Fac. 6. $ 26. N. 5. he could not have 
been indicted of a præmunire for the firſt 
refuſal, but muſt have been committed, 
until the next Aſſizes or Seſſions, and if he 
had there refuſed it the ſecond time, he 
might have been indicted of a præmunire 
and not otherwiſe; but whether this Indict- 
ment were according to Law, or only 
paſſes ſub filentio quere. * 

Note, by 7 Jac. 6. 5 26, N. 1. any perry 


3 Lac. 4. Of Cid . — 
Counſellour, or the Biſhop of the Diocels 
may now require this oath of amy Baron 
or Baroneſs of or above 3 18 years, 
in all Caſes, and in ſome ſome privy 


unſell er. 
feet — Gs — edges AY 


N. 1. A Noblewoman Who was: 


e her by Privy — but 
the Biſhop or tvyo Juſtices of peace 
xn, &c. may by of this AQ 3 
. N. 1. require her to take it, . 
refulal may proceed agaluſt her, as is 

above directed in the Caſe of a common per- 
ſon . ſupre infra 262, 

Page 198. then heing sboug the age of 18 


ce 
h by PN 


CCXIII. 


years, 3 Jae. 4. G 41. N 1, in this Caſe Doys. 


that day cightcen years, on which the party 
was horn, myſt be wholly elapſed; for before 
this oath cannot he "tendered, , ' cho the 
hour of his birth be clapſed , for the Law re- 
jects all fractlons and diviſions of a Day , for 
the uncertainty which is always the mother 
of contention, 5 Co. 1. Clean Ca. 3 Rolls 
Abr. 52 x-tit. Tetops, 
Page 198. Premwnire 3 Tae: 4. 4 841. 

N. 2. in 1:Bulfr, 197. the Court of- . 
denied the Lord V Counſel; or trial by 


his Peers and it was there held that the 6 
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eCXVI. 
Day. 


13 lat. 3. Of Reruſants | 


of a Nobleman by his Peers is at Common 
Law in 4 Caſes only, viz, Treaſon, felony 
and miſprifion of both, but not to be allowed 
in the caſe of a premunire, for that in eſſect 
is no more than a contempft. 
Hage 198, 199. I ebe Warden of the 
Ports da take ſuch bond, and mini- 
ler ſuch oath, anddo not certify-them into 
© theExchequer, this ſeems to be caſus omiſſus, 
and not provided for. by. the Act, 3 Ic. 4. 
h 42. N. 1. for he ſhall not be liable to the 


Penalty infliged by 3 Lee. 4-4 21. N. 2. en 
2. I. 3 Tac. 4. f 


and Controller; for that, altho 

it 1. within the ſame miſchief, there are no 
2 e 54. N. i. to 
_ him, and nia ſhall not be 


taken or conſtrued by equity. Lee 77 Telvert. 


22 Com, 17. 86. Kelw 96, 2 Fol 20. 
& 1. Int. 238, 1 . 


1” 


13 Jac. * 0 
07 KACKEANTE 
Ps: 201. Within 4 e's next <a 
1 3 Loc. 5. CI. N. 3. 


So that if three * next aſter the Offence 
e lapſe before the diſcovery is 


| map * owe ſhall have no benefit 


by this 
And 


—— A A CAA none <0 


13 ac. 3. Of Reenſunts. 203: | 
And therefore if the perſon diſcovering 
had no notice of the Offence ,. till the three 
Days expire, althe he difcoyers it preſently 
upon ſach notice given him, yet he comes 
too late, much leſs ſhall he have three days 
after notice, as Wingate Coron. 128. mi- 


ſtakes. | e 
Sage 201. commanding the ſaid Sheriff or CCxVII: 

other Officer to pay the ſame, 3. Jac. 5. 5 x. Sherifs: 

N.5. In the late Additions to Dalton. 5 

Cap. $1. Sed. 57. t is ſaid that the Sheriff is 

to grant his warrant for tbe payment of the 

diſcoverer, but that is a meer mi{-retital for 


the Sheriff himſeiſ is topay him. -  - | 
Page 203. In the late Additions to Dali CCXVIIN 
Cap. 8 i. Sect. 45. this Clauſe 3 Fac. 5. 5 3. Z 
N. 2. is otherwiſe recited; viz, that the Recu- 
ſant, if he live within ten miles diſtance of 
London , is to deliver up his aame to the. 
Lord Mayer there, and 3 Jac. 5. & 4 N. 1, 
if he live above ten miles diſtant, then to 
the next Juſtice of peace: but the Statute 
is there miſtaken in both points ; for by 
3 Jac. 5.S 3. N. z. if the Recuſant dwell 
within ten miles of London, and not in Lon-, 
dow, he is to deliver up his name to the next 
Juſtice of peace, and not to the Lord Mayor, 
and if he dwell above ten miles from Londen 
he is not within this Act, 3 Fc. 5.53. N. 4 
ner bound by force thereof to deliver up his 
name at all. Infra 278. Dan 1 
Page 203, 204. This Proviſs 3 Foc, . CCXIX. 
$ 5+ N. 1. is by ſome taken to be in force at Lien. 
this days But yet under favour as the 2 
wy viſo 


: 5 viſo is penned it ſeems to the contrary, and 
that now all Popiſh Recuſants convicted or 


13 Jar. 3. Of Remnſamte. 


indicted of Recuſancy, or not repairing to 
Church, but e the ſpace of three 
months, are by this Act to depart London , 
and ten miles compaſs ofthe ſame , notwiths 


ſtanding they are Trades-men, or have no | 


other place of Dwelling. ©, ' 

For as to Trademen here, 3 Foc. 5,4 f. NI. 
are no other excepted than ſuch as when this 
Act was made, uſed ſome Trade, myſtery or 
manual ocupa tion: and as to both Trades. 
men, and ſuch as had or ſhould have their 


only Dwelling in London vr ten miles com- 


paſa, the Statute limits them to that place 
where they inhabited three months next be- 


fore the Seſſion of Parliameut, wherein this 


Act was made, which cannot by any ſtrained 
conſtruct ion, extend to thoſe in future 
tina, + - | 
But the meaning of 3 Fac. 3. 5 5. N. i. 
ſeems to be, that Popiſh Recuſants indicted 
or convicted of recuſancy, or not repairing to 
Church, c. who were then Tradesmen 
within London or ten miles compaſs, or ſuch 
as then reſided within Lenden or ten miles 
iſs, and ſhould have no other place of 
ode, might continue there; ſo that they re- 
moved not to any other Dwelling than 
where they inhabited by the ſpace of three 
months next before that Seſſion of Parlia- 
ment: or if they did, they were to loſe the 
benefit of this Proviſo, and muſt have remo- 
yed above ten miles from London, as well as 
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other Popiſh Recuſants convicted or indict- f 
ed, or not repairing to Church . asafore... 
| vita | 


And for thoſe words. ( ſuch. 4 fhall-bave 
their onely Dwelling . ſaid Cizy , ce. 
3 Jae 5. CJ. Ni. the future. tenſs (fool 
baue) doth not intend ſuch Recuſants as 
fhould have their Dwelling there, or, with- 
in the ten miles compaſs after the making of 
this Act, and not before: but only ſuch 
who having their Dwelling there before 
that Seſſion of Parliament ſhould at the time 
of their being indicted or convicted have 
their onely Dwelling there. 

For if they hgd at ſuch time of cheir being | 
convicted ur indicted two ſeveral :houſes, : -- 
one within Londen or ten miles, and the 
other at a ſur ther diſtance, altho they inha - 
bited in that which was within Landon or 
ten miles for three months next before that 
Seſſion of Parliament, yet if they were not 
Tradesmen at the time ofthe makieg of this 
AQ, 3 Fac. 5.4 5. N. 1. they ſhould have 


had no benefit by. this Proviſs., but ought 
t or 


within ten days after ſuch Indiqmen 
victlon for Reculancy, to have removed 

out of the compaſs of ten mile. 

| 205. Giving Power to gram 1a CCXX. 
or licen}es unto the ſaid Recuſants, by 35, Liceme. 
Elix. 2.4 ara I. 1 — 7 4 

Jac: 5. C 6. N. 4. here repealed: is on 
42 wich there impowers che Juſtices of 
peace, for that is the onely Proviſe which 


| gives power to grant licence, and the cauſe 


here 


9 * of "2" RFI - * ** 
r * * 
2 +» 
” 
x 22 8 
Pa 6 
256 


n . Men, 


d for the repeal, 3 Jae. 3. 5 6. 
N. a. is the giving of ſundry Licences to re- 
cuſants under colour of a Proviſo in 35 Blix, 
2; which can be conſtrued · only oft thoſe , 
which were given by the Juſtices of peace; 
35 Eliz.2,4 12.N.1. and not of the other 
Licenſes given by 35 Eliz.'2. in ſeveral 
other Caſes, fo that the'Proviſe's there, 35 


Eliz.2.4 r3 and 14. permitting the Popiſh 


recufint to travel in caſe of proceſs, or com- 
mandment by ' privy Counſellours, or the 
Queens Commiſſioners of Proclamation to 
rendet his body to the Sheriffs, temain ill in 
force and unrepealed , and the recuſant may 
take the benefit thereof ae thig day. | 
Page 207, 208. by -(ſ#cb Recuſart Yis 
intended here, 3 Fac. 5. N x, ſuch Re- 
— — 35 Eliz. 2. § 3. N. r 
und 5 4. N. 1. and not only ſuch as were 
mentioned in 3 Iac. 3. $6. N. 1 for that 
recital Is Iimperfect, in that it mentions only 
the Popiſk recuſant convict, 35 Eli. 2. f 3. 
N. 1. whereas 35 Eliz.2.4 4. N. 1. ſpeaks as 
well of the Popiſh recuſant not convicted, 
who hath no certain place of abode, © 

And the benefit of having Licenſes from 
the King or three Prioy Ounſellouts by 
forte of this AR}, 3 Jac. J. F 7. N. 1. is in- 


e tchded as well to the one as the other, altho 


the convicted only are mentioned in the re- 
tital; And this will plainly appear 1. by 


the followiog words here, 3 Tac. 5.9 7; N. 2 


which impower the Juſtices of peace to grant 
Ucenoey, aid expresſly extend to all ous \ 
9247 f 


4. 


2%. *% -* ea i ; . 
13 Jace 5. Of Recwſunts: 407 
It cannot be pteſumed that the makers of the 
Law ihtcnded any difference between the 
perſons to be'ficenſed by the King or privy 
Counſellours,&the perfons to belicenſed by 
the Juſtices of peace, the power given 3 Fac. 5. 
Q 7. N x. to the King or privy Counſellours 
being more abſolute, ànd not under ſuch 
precautions ; as is that which is given 3 Fac. 
5- V. N. z. to the Juſtices of peace: tor the 
King or privy Cuynſelloiirs may, grant a li- 
cenſe to the Redlifant” to trabel without 
any n (hewn in the licenſe, 
or the aſſentof any other perſon and, with- 
out any oth to be made by the recuſant, 
which the Juſtices of peace cannot do, and 
there is no reaſoii to think that the power 
here given to the King or privy Counſel- 
lours, which in all other Particulars is ſo 
much more abfotute and extenſiye than that 
given to the Juſtices of peace ſhoùld be yet 
leſs extenſive as to the perſons to be licen- 
AT Ty ĩ Op * 10:35 
2. It were abſurd to think, that the ma- 
kers of 3 Je. 5. $7. N. 1. intended to confer 
a greater Priviledge upon the Recuſant con- 
vided , whoſe offence appears upon record, 
then to ſuch as are not convicted, & e. But 
if by ( ſucb Reenſants ) ſhould be meant only. 
ſuch as are meationed in therecital 5 Fac. 5. 
N oo 1. — a = W 4 EE — 
who are configed by 35. Elix, 2.9 3. N. 1. m- 
9 4- N. 1. it would follow ace — 
ed recufant , whois the more notorious of- 


fender may have licence withoatany-cauſe 
" ſhewns 


* 4 * a * 4 oP 4 » ” 
* 2 2 2 e r * 1% 
ws WP 3; 4 = © 4 * Fre TEN þ ne n 
Y WE” > 3 7 Ws . 1 e 2 . 
5 hes > . = 4 2 
- 85 5 5 

8 I a, *; wrouu. he 4 

— A * * 2 OY 
. 3 
J . 
* 2 * 
% ” . N. 0 
* Rr N p is: . 
12 * 0 
* * -* of * 
5 * * < — 
7 * * 
8 \ 
* 
— © 
* 
», 
a+ J 
0 


font 


Whoa OEM * 
5 SY 
E 


* . 

of that priviledge, a 

2 aloe, Juice of 

peace for a licence. clogged with divers cir » 
.which are not in a lis 


roms eel by he Klngor b thiee privy 


Much leſs 105 recital * ac: 5.46. 
Ne 1. of the ae Flix. 2. f 2 1. 
the words of that Statute . 


287287 1. ab K no other Popiſh 


4 If. 


Recuſants were intended to be. confined 
thereby; but only ſuch as are convicted, 
becauſe no other are mentioned in the rec » 
tal, for the recital of an Ac of Parliament 
in another AQ of Parliament being only by by 
way of Preface or Introduction, cannot add 

to or diminiſh the Ack recited, or make it 
liable to any other conſtruction than what 
thall naturally flow. from the Ac it (elf, 


331: 
208. Without any other conſe to be 


expreſſed, 3 3 Jace'$. 97-8 N. by: « Never is one dif- 
ference between a licen by the King or 


3. rat 2 N. 2. 1. lelaneat was 
brought -upon,35 Elis, a, , & N. 2 


13 Jar; 3. Of Reeuſanti” des 
1 travelling out of the compaſs of ſive miles 0 
55 the tecuſant pleaded a licenſe under the Seals 
| of four Juſtices of geace, and enception was 
| taken to the'plea; for that the licenſe ought 
to have been under their hands as well as 
their ſrals, 2 Cr. 3 52. Mich. 12. Jae. Manſield 
Caſe, And this is a good exception for a li- 
cenſe by Juſtices of peace, aitho in writing 
tis not ſufficient without Seals and ſubſcri- 
ption both, x Rel 108 PI. 47, Mmwtcle- 
1 8 nt 7 7 ccxxiv 
onr of the Fuſtices of Peace ac. 8. : 
9 * N. 2, and a — from leſs Thi Gn Recuſants: 
will not now ſerve, ſince the repeal of 25 
Elis. 2-4 12. Ni. aud therefore 1 KI 
is miſreported in that particular; fot there 
mention is made of a licenſe from two Ju- 
| frices of peace, -as if no more were then re- 
quiſite, and that Caſe could not be ground. 
ed upon the P/aviſoin 35 Elix. 2. C1. N. 
1. which required only two juſtices as well 
or the diſtance of time ( being nine years) 
| after the repeal of that Proviſs by 3 Joe. J. 
$6. N.) As for that in Rol 108 there is 
mention of a licence under the Seals of the 
Juſtices of Peace; and of the oath to be taken 
by the recuſant, neither of which was 17 
pointed by 35 Eliz. 2. $ 12. N. x. but h 
| this Same Fac: 5. 4 7. N. 4; which muſt 
therefore neceſfarily be there intended, and 
Page 208, 209. | With the priviiy and Ccxxv- 
aſſent in writing of tbe Biſhop , &c. the Lieu- 
renant or of any Deputy Lieutenant, 3 Jac. 5.h 
7. N. 2. An informatſon brought * 
a Poe 


13 Jet. 5: Of Reenſants; 


a Popiſh recuſant convict for removing 
above ſive miles from the place of his con- 
finement, who pleaded a licence from four 
Juſtices of peace, but the plea was diſallow- 


ed \Micb, 12 Jac. Mow 836. Pl. 1227, 


Manefields Ca. But yet if it had been grant- 
ed with the aſſent of any Deputy Lieutenant 
reſiding in the County, there is no doubt 
but it had been good enough. 

The Bithop, Lieutenant, or Deputy Lieu - 
tenant who — his aſſent, muſt be a di- 
fiat perſon Juſtices of peace, ho 
peo pg Wy, 5:h7 N.2. oa 
therefore if one and the ſame perſon be a Ju- 
ee peace and Deputy Lieutenant, he can 

act herein in both capaciteis, for ws 

pris nan poreſt ſup e vicem duorum, and 
— and ſeal the licence as a Juſtice of 

the aſſent of ſame other Deputy 
DE or of the Biſhop; or Lieutenant 
d the ING) or the licence is yoid;, 

moe Mie h. Maxfi Maxfield's. Ca. a Cr. 352. 
22 A Moor 836. Pl. 1127. 

Ca 1 Roll 108. and that 

— duo jur a . in una per- 

= fon oft 6c ſi ele in diver-: holds 


5 — e 
ce u „I- 
vin's It e 1 

N. 2. are neceſſas 


0 2 J. 5. v7 
licence, and — n 9 


In 2 Cr. 352. one exception to * ti 
cenſe in Mexficld's Ca. was that the aſſent 


bf the Deputy Lieutenant was; ae 8 


the licenſe granted by the four Juſtices of 7 
peace, and was not ſeparate and diſtin by 
it elf ; But to this the Court made no an- \ 
(wer, and it ſeems that ſuch an aſſent is 
well enough by 3 Ie. 3. F 7. N. a. tho in the 
ſame writing with the licenſe , if it be ex- 
refſed that. the four do licenſe, and the 
Deputy Lieutenant doth aſſent, and ſuch 
Mg be under the Hands and Seals of all. 
ve. 
Page 209,210-refiding within the ſaid caun- 
ty or liberty, 3 Les: 3. C7. N. 2. theſe words 
ſeem to relelr as wel to the Bihop & Lieute- 
nant as to the Deputy Lieutenant; ſo that if 
a Biſhop's Dioceſs extends into divers Coun- 
ties, and he reſides in one of them, his aſſent 
can be good only for the Popiſh recuſants of 
that County where he refides, and not for 
thoſe of any other part of this Dioceſs. 

So if a Lieutenant reſides out of the CCXXVI. 
County whereof he is Licutenant, his aſſent Licence. 
to ſuch: licenſe is void, and that theſc 
words{Refiding within the County or Liberty) 

3 Lac. 5. 7. N. 2. cannot be reſtrained to the 
Deputy Licutenant only, appears by thoſe 
next before - going ( vis, ofthe ſame County) 
which clearly relate to the Lleutenant as well 
as to the D:puty Lieutenant, and by 
conſeguence ſo muſt the word immediately 
ſubſequent, (via, Reliding ) and as to the 
Biſhop, the inconvenience is the ſame as in 
the Caſe of the Lieutenant, 3 Fac. 5. J 7. 
N. 2. * their remoteneſs they are diſ- 
abled to judge of the condition'and behavi- 
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13 JAc. 5. Of Reemſaut/ | 
our of the Recuſant to be licenſed, and of the 
circumſ}ances wherein he ſtands, and whe- 
ther ſuch licenſe may be granted to him 
without hazard of the publick ſafety, which 
ſeems to be the reaſon of this reſtriction to 
the County or Liberty whete the party 


-whois to aſfent, reſides, and holds as well the 


caſe of the Biſhop or Lieutenant as of any 
Deputy Licutenant reſiding out of the Coun- 


ty. Ri By” 
Page 210, The particular Cauſe of the 
ſaid Licenſe , 3 Jac. 5. C7. N. 3. in Max- 
field's Ca. 2 Cr. 352, another exception to 
the licenſe granted by the four Juſtices, was, 
that it was ſaid to be granted for certain ur- 
gent cauſes.; but no particular cauſe for the 
recuſants trayel was expreſſed in the li- 
cenſe; and this ſeems to be a good exce- 
ption for the ioſcrting inte the Licenſe: that 


the Popiſh recuſant hath urgent or neceſſary 


occaſion, or buſineſs , anſwers only the for- 
mer part of this Pr-viſa,, 3 Jae. 5. C7. N. 2. 
which gives the former Juitices power to li- 
cenſe him, if he hath neceſſaty occaſion or 
buſineſs to travel out of the compaſs of five 
miles, but withal!, it ought to be mentio- 
ned in the licenſe, particularly what that oc- 
caſion or huſineſs is which is the cauſe of the 
Licenſe, for ſo this Act here, 3 Tac. 5:4 7. 
N. 3. expresſly appoints , and therefore 
that form of a Licenſe for ; recuſant to tra- 
vel, which Dalton 379 Cap. 124. lit. licen- 
ſes, hath ſet down, ee iſe la men- 
tioned, but urgent and nece > _— 

ces 


13 Jac. 5. Of Recuſants. 


ſcems too ſhort and general and is not 


to be relyed on. 1 
Page 210, Firſt taking bis . oath 3 
Ie. 5. $9. N. 4. in Man: fiel. ca. Moor 83 6. pl. 
1127. there is another oath mentioned for a 
Popiſp recuſant to take before he can be licen- 
ſed to travel, and that is the oath of Allegiance 
preſcribed by 3 Jac. 4. F 25. N. 1. for in 
Moor 836. it's (aid that in an Information 
brought againſt the recuſant for travelling 
out of the compaſs of five miles, the defen- 
dant pleaded a licence from four Juſtices of 
peace, and his plea was diſallowed , becauſe 
(among -other things) that did not ſhew 


213 


CCXXVIII 


that before the licence he had taken the oath 


of Allegiance, yet were of this and by what 
Law the omitting to take that Oath makes 
the Licence void, but I rather think it to 
be a miſtake, and that ſuch an exception 
might be moved, but the plea not diſallow- 
ed for that reaſon. f 
Page 210, 211. Before the ſaid four 
wftices of the Peace or any of them, 3 Fac, 5. 
7. N 4. Maſter Sbepberd in Sure Guide, 
Cap. 14. Sed. 5. thinks that no lels than 
two of the four Juſtices of the peace can mi- 
niſter this Oath to the-recuſant. But I take 
it tobe there that any one of the four Juſti- 
ces may minifter the Oath in this Caſe. 
And there is a great diſſcrence between 
( any Juftices ) for that denotes the Plural 
number, as in the ſubſequent clauſe, 3 Fac. 
5-H 27. N. 1. where any Juſtices may im- 
priſon the Offender , _ is any two Juſtj- 
3 ces 


214 


CCXXX, Page 211. Thot be bab truly informed 


CCxx xl: e 212. This clauſe 3 1. 5. 


Ability. 


but is no Popiſh recuſant, hath a Wife who is 


3 Jac. 5. Of Recuſants. 
ces or more, and (Any of the Juſtices are 
here 3 Tac. 5 67. N. 4. which denotes the 
ſingular number; and the following words 
( who ſhall have Authority by vertue of this 
AQ to miniſter the ſame) may be well 
enough applied to any one Juſtice of peace: 


then of the C aſe of bis j » 3 Toe, 5. 

N. 4- If an in — be Koda . , 

a Popiſh recuſant for travelling out of His 
compals of five miles, and he plead a licence 
ſtom ſdur Juſtices of peace, it ſeems neceſ- 
ſary that he averr in his plea that the caufe 
contained in his licence was true and real, 
Moor 836. pl.1 129. 


8. N. 9. extends not to all forts ot re- 
caſants who are convicted, or have Wives, 
who are recuſants convicted, as is miſta 

hen in the Additions to Dahon, Cap. $1. 
Sc. 46. tit. Reemſant /, but at this day on- 
ly to the Popiſh recuſant convicted or ha- 
— who is a Popiſh recuſant convi- 
Red. 


A Popiſh recuſant not convicted hath a 
Wife who is convicted of recuſancy, but is 
no Popiſh recuſant, the Husband is not diſ- 
abled by 3 1. 539: N. x. to exerciſe any 
publick Office ur Charges for that neither the 
Husband is a convicted recuſanty nor the 


'Wife a Popiſh recuſant. 
A perſon who is convicted of recuſancy, 


4 Popiſh recufant, but not convicted, the 


Hus- 


J . Of Rec. 2155 
Hus band is out of this branch of the Statute 
3 Lac. 5. 9g. N. x. for that neither the Hus- 
band is a Popiſh recuſant, nor the Wife con- 
victed. 1 1 
Page 223, 214, 215. The Iſſues and CCxxxII. 

Profits of two parts of her Dower , 3 Jac. 5. Women. 1 
§ 10. N. 1. and not of two parts of her 

oynture or Dower, as Wingate Coron. 134 

or there are divers Cafes, where, notwith- 
ſtanding 27. H. 8. 10. 56 N. 3. the Wife 
ſhall have her Dower and Joyntute both, 
and if ſhe offend againſt 3 Tac. 3. C 10. N. x, 
ſhe ſhall forfeit the protits of two parts of 
both, and that not only where the Joyn- 
ture made to her is not warranted by 27 H. 
rey 5s. 2 in _ — 
the Joynture is uant and according to 
the Statute, ſhe ſhall have her Dower and 
Joynture both. | | 

If an Eſtate be made of Lands to the wiſe 5 


22 Life of another, 4 Co. 3: Vernons 
To 
Or for a thouſand years, if the lives ſo 


1 Iaſt. 36. | 

Or if * — be granted to the Wiſe ſor 
the life of another, or for years, or any other 
way not purſuant to 27. H. 8. 10. 8 6. N. 1. 

Bickley's Ca. 1 #238, pl. 296. and 
2 Auderſen 30 pl. 2. Ventwonb's Caſe. 

Or if an Eſtate be made to others in Fee, _ 
or for the Wives life upon truſt for her bene- 2 
ſit * T In. 36. | a 

Or if a man covenant to ſtand ſeiſed to te 8 
uſe of himſelf in Tay), _ Rem, to the = : 

| = 0 9 
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of his Wife for life Paſcb 16. Jae. B. R. 
Wood's Ca. | af ;; 

Or if the Husband make a Feoſſment in 
Fee to the uſe of himſelf for life, the Remain- 
der to another for life or years, the re- 
mainder to the Wife for her liſe, 4 Co 2. 
Hut. 5 1. SbrewelPs Ca. TS; - 
In all theſe Caſes altho the Lands or rent 
were conveyed to the Wife for her Joynt ure, 
yet the Eſtate not being within 27 H.8. 10. 
56. N. x. her acceptance thereof ſhall not 
barre her Dower, but ſhe ſhall have ſuch 
Joynture and her Dower alſo, | 
And the reaſon why in the two laſt Caſes 
the Wife ſhall not be barred: of her Dower , 
altho there be an Eſtate limited to her for 
her life; ia, becauſe the Eſtate is not in its firſt 
Creation appoyntcd to take 'immediatly af- 
ter the death of the Husband, and no mat- 
ter which ariſcth ex poſt ſoclo, can ſalve this, 
or make it a Joynture within 27 H. 8. 10. 
5 6. N. 3. to barre her Dower. . 
And therefore if in Wood's C3. the 
Husband Tenant in Tayl dycth without 
iſſue, or if in Fiutt. 31. he in remainder dye 
before the Husband, or the term for years 
determine in the Husband's life- time, ſo 
that the Wiſe may enter preſently after his 
death, yet becauſe the Eſtate to the wife 
tor her life was not originally limited to 
take immed lately after: his death, it ſhal! 


not barre her Dower quod ab initio now valet 


e. | 
And as in all the ä 
i 


13 Joc. 3. 0 denen: 


if the Eſtate were made for her Joymare , , 

the Wife ſhall have ſuch , Joynture and 
Dower, both (ſo if ſhe be ay Offe 
within 3 7c. 5. h-10. N. 17 and conform 
not within ay year next before her Hus- 
band'sdeath, ) ſhe ſhall forfeit the profits of 
two. parts of both. 

But otherwiſe it is where an Eftace is 1 
yen or limited by the Husband to the Wife, 
and it's neither expreſſed. nor can be aver- 
red and proved to be given, or limi 8 
her Joynture, or in recompenſe o 
Dower, and therefore if any of the Rauten 
before-mentioned , which are not walks 
27H. 8. 10, <q 6. W. J. be granted-or Imi- 
ted to the Wife by the Hiigband, or 84 
other Eſtate for her life, or otherwiſe whi 
would be a goed Joynture within the ſaid 
Stutute, if it were intended for a Joynture, 
as if a manbefore or after Marriage cove- 
nants to ſtand ſeiſed of Lands to the uſe of 
himſelf for.life ; the remainder to his Wife 
for her life, and it is neither expreſſed in 
the deed, nor can be averred and proved 
that it was for her Joynture; Or if a man 
deviſe Lands by his laſt Will to his Wife ge- 


Vin dat 6. Dok m0 IE edi 
i dis for ele in this 
Caſe an Averment that it was ſo intended 
will not ſerve, unleſs t + be.c cſs 
wards in the will to that pi [Theſe 
Eftares ſo gained by the Wife, aathey do 
not barre her Dower out of theRefjdue of 
yp Baden Flats, — that Ihe ſhall 


enjoy 
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en 100 the one and the other, 4 

buy 12 25 285 net thi 
YR ac, 10. N. 1. becauſe not made 
e ee city hs th 

100 5 

0 the uses the of her 
Dower, which ſhe hath our of the teſidue 
of her Huband's Eſtate. e 


Marriage for part her ture, and 
rage in ll NET: Mar- 
Joynrure, 
rhe convered ur dare 
in this Caſe the'may retain thoſe convey 
before Marriage; and yet be endowed of 
the reſidue 'F Eftate, for that 
the Lands firſt ſettled on her were notfor her 
br?» or to 1 Inf. 35. and 4 Co. 3. 
recuſant convict, 
and her dest none”, and ſhe conform 
not within the year next before his Death, 
the ſhall forfeit the Profitsof-ewo parts both 
offuch Dower and of the — conveyed 
to her before her Marri 
And as the Wife (hall h ve het oynture 
and Hoy both' in ſuch Caſes w the 


2 
5 165 h ture d 
S 2 


— — nee re ene: 
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his death, his Heir or Feoffee aſſigue other ; 

Lands to her in Dower, or the Heir plead 

to her in a Writt of Dower uc #nques ſcifie 

que Dower, Ot. or nient accouple in Loyal 

Matrimony or any other ples ( ſave Joyn- 

ture) in Barre of Dower , and it be tound 

againſt him in theſe Caſes, the Wiſe ſha} hold 

her Joynture, and yet be endowed and if 

ſhe be an Offender within 3 Foe. 5.5 10. 

N. 1. ſhall forfeit the profits of t o parts of 

Bat ifa Widow, who is endowed of the 

Lands of her deceaſed Husband , takes's'{c- 

cond Husband who is no Popiſh Reruſant 

comvided,by whomſhke hath s Joynture, and 

ſhe becomes a Popiſh Recuſunt convit., and 

the ſecond Husband dyeth, and the Wife is 

Offender within 3 Fae. 5. & 10. N. 2. In this 

Caſe ſhe ſhall not by force thereof forfeit the We 

profits of two parts of ſuch Dower and 
ure borh: but only of her Joynture, 

or that her Dower is not out of the Lands 

of her ſald Husband, that is, of the Husband 

in whoſe life-time ſhe ſtood convicted, and 

aſter ſuch conviQtion forbore to conform, 

Oe. within the year Ar A — 
216. Cosi opi 4 1M 

3 5. h 11: N. 1. The conviction mentio- Judgment. a 

ned here and in the other Branches 'of this ; 

Statute, ſeems to be intended not only of a 

Conviction according to 26 Blix. 6:4 5. 

N:.5: or 3 Joe: 4. $7: N. 2. upon Procla- 

mation and deſault of appearance} but of a 

judgment likewiſe upon an Indi 


t or 
popu- 


220 


CCEXXAIV. 
Excomgent, 


13 Jac. 3. Of Recyſants- 
popular ſuit on a3 Elis. 1, 5. N. 1. and 11. 
N.-1 for Conviction in relation to theſe 
three laſt mentioned Remedies is to be taken 
for adjudged or attaiuted ſupra 63+ N. 2. and 
the Popiſh Recuſant who is either convi- 
Qecd upon proclamation and default of ap- 

znce'or againſt whom Ju tis had 
upeh an Indi t, — 5 uit or action 
t S at the King's ſuit is hereby diſ- 
abled as ah cxcommunicate perſon and liable 
to all other the penalties and incapacities in- 
Aicted by this Act 3 Fac. 3. on a Popiſh Re- 

A 216 Reputed to all intents. und pur- 
poſes diſabled as 4 perſoit, &c. excommunic ate, 
3 Fac. J. HII. N. 1. and not reputed to all 
intents as an excomtaunicate perſon, as 
Wingate Coron 135 miſ· recites: for as it ſeems 
by the words of the Statute the Popiſh Re- 
cuſant convicted is not to be. reputed as a 
perſon-excommunicate in any other reſpect, 
or to any other intent but as to his Diſabili. 
ty only inffs 243 · and yet 2 Bulftr, 145. 155: 


the opinion of the Court in B. R. Mich. 11. 


Fac. Griffith's Ca. ſeems to be to the contra- 
15, that a'Popiſh ant convicted may by 
force of 3 Jae. 5. F II. N. I. be attached 
upon a Writ de exfommunnicets capeinds : 


Tamen quere whether this fiatute being a pe- 
nal Law and {peaking only of the point of 


difability ſball be extended by equity to 


. other: Caſes, or the Recuſant -be attached 
upon an -excommunicete.;capiends , unleſs 
he be fußt actually encomůʃdcatrd- 


A pa- 


I3 Jat. 5. Of Recuſants 2 
A Popiſh Recufant convict is diſabled a an 4 

excommunicate per ſon to be a witneſs in any 

Cauſe bet een party and Party by Gl Cb. 

216; 217, 21 ay the ſame ccxxxv. 
in Page 1s, of ſuch Plaintiff 745 5-Hrvp | 
N. 2. this difability in the Popiſh Reculant 
convicted, is but @nowſque, & c. untill he 
conform, &c; and take the Oath of Alle: 
geance, and the Defendant muſt in this Caſe 
plead the Conviction at large, and muſt as 
in a plea of Excommengement demand if 
the plaintiff ſhall be anſwered, Hetley 28. 
which is the Legal Concluſion of a Ple: ip 
diſability of the perſon.” + 1 v0 

The Betendadcl in debt upon an Obliga 
tion pleads that the Plaintiff is a Popiſh-Res 
cuſant convict, who replyeth uni tiel de. 
cord ſuch plea in diſability of the perſon is 
peremptory and un tie record is an iſſut 
and judgment ſhall "of the againſt the. De. 
fendant” upon failer” the Record, 

18. 10 12 

But yet if chitebe «Plea of- a Convidtion camei 
of Recuſancy had before the Juſtices of: Gaol 
delivery, and the Defendant miſtakes, uin 
takes out a Certiorari'ro the Juſtices of Peace, 
this ſhall not be a failer of the Record, altho 
the Deferidant hath it not at the days for 
that the iſſuing of #'Certiorars was the Awand 
of the Court: but a Cemimui ſhall be awar- 
ded de nous to the Juſtices: of Gaol delivery 
before whom the — wa A, 
Heb:135. Pye and Thrill; 2 
03 


15 Jec. 5, Of Rea 

Note: If the Defendant be ſuad in C. B. 
or any other of the Principal Courts at Veſ- 
minfter , and he plead a Conviction of Recu- 
ſancy before the Juſtices of Gaol delivery, or 
Juſtices of Peace, he need nat take his Cemio- 
nari out of the Chancery, and ſo ic by 
Miuttimxs ; but the Court may ſend a Certio- 
rari immediately to that inferiour Court 
where the Plaintiff was convicted, as was 
held Hob. 135. Sce 19 H. 6. 19. 
And the Juſtices themſelves before whom 
the was had. muſt certify; and 
| therefore if the Conviction was had be fore 
Juſtices of peace, the Certificate cannot be 
by the Cats Rotwlorum alone, though he 
kerp'the Records, for. the Certiorari is in 
— en to the Juſtices of peace, 

135. | 

A Papiſh Recuſant is convicted of recu- 
ſaney in a popular fait , and aftce ſuch Con- 
viftion ſues che Informer qui tam, &. upon 
nme other matter or cauſe of action axiſing 
between them. Qꝛuære whether the Defen- 
—— — N 2 
ol the Recuſant, Jac. 5. FI. N. a. for 
this Convidtios dilables the Recuſant to ſue 
_ | d no other- 


Noel a Biſhop cxcommunicate any one, 
und che Biſhop be aſterwards ſued at Law 
ſor any other mattes or cauſe by the pexſon 
ſo encommnnicated, the cannot 
lead this Excommunication in dilability 
ofthe plaintif whoſuetb 3 Jaf, 934. Sf, 
111 1 


I'$ Ne. J. Of Nennt. 
t. 53. ſedd. 6. and the teaſon gi- 
2 in Trollop*s Cafe is, A 
par the Bithop'was 2 patty to the Excom> 
munication, and therefore ſhall take no ade 
vantage by it. 

Which reaſon ſcems to bold likewiſe in 
the caſe of an Informer Qui tam, Vr. who 
is a party to the Conviction of the Recuſant 
upon the popular ſuit M which conviction 
renders the Recuſant diſabled to alt intents 
ne excommunicate perſon ; and 

to it, by the ſame Rule hall 
not 3 — in ih by hs le 
Recuſant in any action brought by the Re» 
cuſant againſt Him: A 

But yet notwithfianding, 1 conceive: the 
Informer qui tam, &c; at whole ſult the Re- 
cuſant was conv » may well take advan- 
tage of this Convietion , and plead it indiF- 
ability of the perſon of the Recuſtnt , and 
that · the true reaſon why the Biſhop ſhall not 
be admitted; to plcad an Excommunication 
pronounced by hie in diſability; &. — 
becauſe he is a perey to the 
ment; but becauſe in matters — 

munication the Biſhop aRs-a2 judge, and 

tis —. Sentence and Authority that the 

—— and ibe : ſhall not 

avatbet ſuit of-a ſentence 

—— and this will aot 
an Inſormer 


N 


ri r convit,, | leſerms bes 


4 


n 2 ba * 
/ : 


2 
* 
1 
* 
2 ( 


TSA. Of Rechſunts.” 
diſabled by this Act, 3 Face 5. G 1. N. I. to 


ſue, in eicher of theſe 'ca pacities;/ for 3 Fac/ 
5 FN. 1. ſrith he ſhat} be difabled to 


all intents as /an:excommunicate perſon. 
Now a perſon actually excommunicated can 
not ſue 2 Kxtcutor or Adininiftrator , as is 
held a1 Ed. qo. 21 H.6. 30. and 14. 
H. 6. 15. and 1 Inft. 134. altho there are 
ſome opinions to the contra), Finch. 27. 

419, 420. Which are not to be 


ſeized er taken into the King's bands; Oc. 


3-Fac. 3. 12; N.1.- theſe words are not re · 
firained; to ſuch Lands, -&c. at cannot be 
ſened into the King's hands for recuſaucy, 
ſor then the Recuſant could in no caſe ſue ſor 


more than thethird part, for that the Ki 
may, if he „make his Election, an 
ſeize the- other two parts in lieu of the XX. 


Ib per Monti: But they ate intended of all 
Lands, . of the recuſant, which neither 
the th ſcizedy nor are by Law to be 
ſcized by werevooPany thing which che King 
bath already done or in-reſpe@ of what the 
recaſant: aſter his convictſon hach omitted 
to do. 10. i 4 12343 2: 

And therefore if Yay geg age 
euſancy apon 2 popular t, or an action 
of debt at the King's ſuit alone (in which 
caſes the penalty of XX. i. per Month is not 
apptopriaced-to the King for ehe time to 
come ) and he payeth the penalty recove- 
red; or if he be convicted upon hdi - 
ment; and aftev (ach Convidion” duly piyes 
Qs XX. lib, Per Menth into the — 

2 


and the King es no oElediion. to take Pi. 
two third parts of his Eſtate in lieu thereof 
ſuch Recuſant may by this Proviſe 3 Fac, 
5. 4 12:N. x. in elthet of thoſe Caſes ſue or 
proſecute for any of his Lands, Tenements, 
Leaſes, Rents, Annuitys or Hereditaments 
whatſoever notwithſtanding his conviction 2 
for when the penalty recovered is fatisfed or 
the forfeiture appropriated to the King is 
duely paid into the Exchequer his lands, &e. 
are not to be ſeized by force of any Law for 
recuſancy , unleſs the King make his Ele- 
Qion to have the two parts, and untill that 
Election they 77. the : ſenſe of this Pro- 
uſe, » 3 Jace 5, $13. N. i. be fald tobe 
nds to be ſeiied or taken 110 the ogy 
hands, for that the King cannot have 
4 parts, and the XX. lib. per Month 
t 
But if the King make no ſuch Election 
and the XX. lib. — Month be duely paid in- 
to the Exchequer, the Recuſant Is to hold 
and enjoy all his Lands, Tenements, e. 
7 if he had never been convicted: ded; and du- 
that time there can be no . 


between the two parts and the Recu- 
boy third part: ſo that in this Caſe the fe- 
cuſant muſt either be enabled to ſue 
proſecute for all his Lands, & c. or — 
e Reg For J. bi: 2 
this Provi e. 5 12. N. n 
[7 and vain: hy when once the King 
ſeized the Aer _ Recuſancy 
either od or for non-pay: 
v.90 2 — 


# 9 
. 
” * 
Vn 14 5 
. 


TM 


I 


"AE 3. Of —— 


ment of the XX. 1b. per Month penalty 
then et aſant is enabled to ſue only for 
ird part whether in the hands 


the bt 


' of he Kingor fs cortimon perſon. 


CCXX XVII 
Marriage: 


CCXXXVIIL 


CCXXXIX 


220, 221. Every man, being, er 
ts all be o P:pifh Recuſant contied, 
0 ac. 5 $13. N. 2. Aman who is no Po- 

697 ſage convicted, marrieth a Wo- 
ag who is a Popiſh reculant convicted in 
At orm than is here ap pointed, he ſhall 
not forfeit_ any thing, or be diſabled by this 
350 'Snfra, 239. 

Pos: 8221. by Miniſter lawfully authe- 
rixt 175 


, 5-9 13: N. 2. in an Inſorma- 
js | 3009 . Statute for being marrled 


iſe than is here appointed, it is ſuff· 
5 ge ee to ſay that he was 


married, we by a Miniſter lawfully autho- 


rized without ſhewing in particular,how, or 
where or when but if a Travelter come of 
the other fide then the Defendant is in his 
rcjoynder to thew the; time and place, 
2 Buſtr. 50, 53. Creſwick apainſt Tag . 
Every Woman being or Which ſhall be | 
pifs Reewſant convicted, 3 Jac 5.4 13.N. 3. 
A Woman who is no Papiſh recuſant con- 
viced;marriech Man Who is à Popiſh re- 
cuſant 2 0 lo other by vir —— 
— all not able this 
pos 75 dle Ac for tbe farfeltyre or dif 
4 bility oe ds only to the Popiſh recuſant 
con victe 12 as In che Caſe before cited 
urs ure 247 e Woman ,only mall be Fg 
** this caſe the oh (hafl 
_ or be difabled, Page 
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Page 222. Or any Foynture of the Lands CCXL. 


and Heredit aments of ber Husband or any of 
bis Anceſtors , 3 Jac. 3. & 13, N:3+ A Feme 


who is a Popiſh recuiant convicted, and mar- 


ried otherwiſe thanjis appointed by this Act, 


is not therefore diſabled to have any ſort of 


Joynture, as Wingate Coroy 136. miſtakes 
but only ſuch Joynture as is of the Lands or 
Hereditaments ot her Husband, or ſome of his 
Anceſtors. | 
And therefore, if in conſideration of ſome 
ſervice done, or for ſome other conſidera- 
tion, and for the Advancement of 4 in mar- 
riage, Lands arc ſettled upon his intended 
Wife for her Joynture by ſome perſon be- 
fides A who is not any of the Anceſtors of 
A, ſuch Joynture is not within this Act of 
3 Fac. 5. 13.N.3- nor ſhall the Wife (al- 
tho a Popiſn 1ecuſant convicted and married 
otherwiſe) & c. be diſabled by any ſtrained 
conſtruction of this Law to enjoy the Lands 
after her Husband's death. 6 
For a penal Law ſhall be taken ſtrictly, 
and not by Equity or Intendment; eſpecial- 
ly where the intent of the Law. makers doth 
not appear to the contrary , and the Caſe 
ſuch as doth but rarely happen : and it isa 
Rule in the conſtruction of Statute- 
ws, Vaugban 373. that when the words 
of a Law extend not to an inconvenience 
tarely happening, and do to thoſe which 
oſten happen; it is good reaſon not to firain 
the words further than they reach, but to 
(ay it is Coſur omifins and that the Law 


Q 1 in- 


. . A Q ES, « 1 


* Tn * VO OBE „ 


228 


CCXLI. 


CCXLIL 


13 Jac. 3. Of Recuſants; 
intended Ez, que frequentins accidunt. 

And yet there, is no queſtion but ſach 
Lands are a Joynture, and if made with the 
Wives aſſent before Marriage, (hall barre 
her Dower by 27 H. 8. 10. & 6. N. x. which 
ſpeaks of one Eſtate or Purchaſe made to the 
Wife for her Joynture generally, not ſaying 
by whom, deſcribed by Shepherds Epitome, 

Page 222. By vertue of any Cuſtom of any 
County, City or Place, 3 Jac. 5. h 13. N.3. 
and not of Citys only, as tis reſtrained in 
the late Additions Dalton Cap. 85 Sect. 48. 

The cuſtom here mentioned 3 Fac. 5 813 
N. z. vis, that the Wife ſhall have a certain 
portion of her Hus bands Goods alter his 
deceaſe is of force throughout the whole 
Province of Torke and in divers other places 
of England, and if he gives them away from 
her by his will the bequeſt is void , Swinborn 
* „152. part. 3. cap. 14. 9. H. 3. 18. 

N. 

A Woman is an Offender within this 
Branch, 3 Fac. 5.Y 13. N. 3. and her Hus- 
band by his laſt Will gives her all or part of 
his Goods not claimable by Cuſtom, ſhe is 


not by this AA diſabled to enjoy them after 


his Death, for the words here are plainly 
reſtrictive to ſuch Goods as ſhe claĩms by 

Cuſtom, | 
Page 222. Whereof he may be entituled to 
be Tenant by the courteſy, 3 Fac. 5. $ 13. 
N. 4. A Popiſh recuſant convicted marrieth 
an lahetetrix in other ſorm than is appoin- 
ted by this Act the Wiſe dyes without — 
rn 


Fd 


I 3 Jac. 5. Of Recuſants. 


born alive of the Marriage; in this Caſe , al- 
tho the Husband is not intituled to be Fe- 
nant by the Courtely, yet the p>llibility, 
which he once had to be fo entituled , ſeems 
to ſatisfy the intent of this Act, and he ſhall 
not forfeit the C. i. 

So that here is another Caſis omiſſus , for 
it may ſo happen that a Popiſh recuſant con- 
vict may have a great portion with his Wife 
and but a {mall Eſtate in Lands with her, per- 
chance but a few Acres , yet if he bean Of- 
fender within this Branch, 3 Fac. 5. Y 13. 
N 4. the Lands for that he may be entit- 
led tobe Tenant by the Courteſy by them 
ſhall ave his C ii. And if his Wife dye ha- 
ving had no iſſue born alive, he is wholly 
exempted out ef the Act and cannot be pu- 
niſhed either way. 

Page 223. The Exception here, 3 Fac, 
5.9 15. N. 1. of Pepiſh Recuſant excommusr, 
municate is intended only of one actually ex- 
communicated , and not of him who is a 
Popifh recuſant convict, who ſhall not be 
reputed as a perſon excommunicate to this 
intent, but only as tothe point of Diſability 
as ſupra 234. So that if any Popiſh Recu- 
ſant not actually excommunicate be buried 
elſe where or otherwiſe than is here mentio- 
ned, altho he were convicted, yet *tis an 
1 puniſhable by this Law, 3 Fac. 5. 

5. N. 1. > 

Page 224, 225. The next of by or ber 
Kin, 3 Jac. 5. 16. N. 2, It hath been a great 
Queſtion formerly Whether the Mother can 

| Q 3 ac 
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C@XLII. 


CCXLVI 


13 Jar. 5. Of Recuſavts, 
be ſaid to be of kin to the child, and it ſtath 
been held in the Negative as well by the 
common Lawyers as Civilians, as appears 
by the Duke of Swffolks Cale 5. Ed. 6. Ad- 
miniftrators Br. 47. and that of Brown and 
Shelton. 

Bat the Law is now held to be otherwiſe 
( viz ) that the Mother ſhall be taken to be 
of kin to the child, and that in a nearer de- 
gree than is the Brother or Siſter , and that 
ſhall be preferred in the caſe of an admini- 
ſtrator upon 21: H. 8. 5. $3 N.6. and of 
guardianſhip by the Statute of Marlbridg 52. 
H. 3: 7. where a man dyeth ſelſ'd of Lands 
holden in ſoccage- Which later opinion 
agreeth with Lit. 1. that the Parent is 
nearer of blood to the child than the Uncle, 
See 1 Inſt. 38. and in Rate liff's Ca. 3 Co. 40. 
the Duke of Saffolks Caſe is denytd to be 
Law; ſo that it any child be ſent or go be- 
yond the Seas contrary to this Act, his Mo- 
ther by 3 Fac. 3. H 6. N. 2. ſhall be preferred 
before his Brother or Siiter , and as neut of 
kin may have and enjoy his Lands, & e. un- 
leſs (he be a Popiſh Recuſant. 
For next of Kin, or next of Blood ſhall 
not 3 Fac. 5.9 9. N. a. be accounted here by 
courſe of deicent , but as in the caſe of Pur- 
chaſe where a Remaiader is limited to the 
next of Blood or Kin, 
And therefore if a man hath iſſue three 
ſons A. B. and C. and dyeth, A and B have 
iſſue, each ef them a ſon; and dye; the ſon 
of B. goeth beyond the Seas contrary wy 


by force of this AR 5-Fac- 5 16, Nez. have 
and enjoy the Lands of the Offender, untill 
his conformity, and not the ſon of A the el- 
der Uncle: for that C hath in him jus pro- 
pinquitatis, as beingthe Uncle, and fo nearer 
of Kin than the Couſin German, and yet the 
ſon of A is heir at Law jure repreſent ationis 
as being the ſon of the eldeſt Brother, 1 Iuſt. 
10. Palmer 304, 305. Pervian and Pierce. 


Act, in this Caſe C. the 8 16 Ne. ſhall 
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Page 225, 226. Sball have and enjoy the CCXLV. 
ſaid Land:, &., 3 Jae. 5. C16. N. 2. It was F orfeiture, 


held by Moautague and Hobert Ch. NJ Paſch 
15. Face Lee 59 in Tredwayes Caſe, that if 
a perſon goeth beyond the Seas, contrary to 
this Act, yet the ſtate of the Layd.is not for- 
feited nor ſettled in the next of Kin, but 
xeſts in the Heir himſelf who is the offender ; 
for the Statute 3 Face 5. J 16. N. 1. faith» 
not that he (hall not take by deep 
only that he ſhall take no benefit by deſtent, 
and that therefore this Statute differs from 
6 Rich.2.6, G 1+ N. 3. of conſenting to ra- 
vidhment. And 11 H. 7. 20. C 1. N. z. of 
Diſcontinuance by Women, | 

And Hoebard ſaid Lee 59. that if the Heir 
beyond Sea bargain and (ell the Lang. de- 
ſceuded to him, he ſhall prevent the nt of 


Kin, if hehathnotentred; and if he bath 
entred, the Land ſhall be taken from him 
ere of this for Taxficld chief Baron 
ſeemed to be of contrary opinion in the main 
* point, and held that the State of the Land 
is ſettled by 3 Jae, 5. 9 16. N. a. in the next 
of Q_4 


Kin; Nase: 
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J 


Note : In Lee 59. it's ſaid to be the 
meaning of this Act, 3 Fac. 5. § 16. N. 3. 
that the profits of the Land ſhould be recei- 


| ved by the nent of Kin during the Offenders 


non-conformity : but theſe' words ( Heve 
and Enjoy ) ſeem to imply ſomewhat more, 
_ _ thenext of Kin ſhall have the Land 
age 226. From and after the end of this 
preſent Seſſion of Parliament, 3 Jac. 5.9 18. 
N. 1. A man ſeiſed of an Advowſon grants 
the nent Avoydance, and then becomes 3 
PopiſhRe 
next Avoydance is void, and the Univerfi- 
ty (hall preſent : for the foregoing words 
( Daring bis rage > do not import the 
time when his diſability ſha]l begin, but 
Shen it ſhall end, vis, when he remains no 
onggr a Recufant. A | 
* when once he becomes a Popiſh Re- 
ant convict, his diſability ſhall have re- 
lation to all the time going before, ws, 
from the end of that Scthon of Parliament, 
wherein this Act was made 10 Co. 55, 36. 
the Chancellor of Oxford Caſe and Foxes 10. 
Standen Caſe, & c. and fuch retroſpects are 
uſugſ in Acts of Parliament. | 
And yet aſter the grant of the next Avoy- 
dance the Patron or Grantor becomes a Po- 
piſh Recuſant by Covin convict, and to the 
ntent to make void ſuch his Grant; this 
{hall not deſeat che Intereſt of the Grantor, 
but” he may preſent when the Church be- 
comes' void , notwithſtanding ſuch 8 
„ „„ „ ut 


me Joo! by. 


cuſant convict , the grant of the 


— — 


I 3 Jac. 5. Of Recyſants. 


But then the Covin muſt be averred by 
the Grantee, and found by the Jury to be 


to that particular intent, as infra 250. 


N 4. 
Page 228, . Be witerly * 8 


preſent 10 any Benefice, & c. — Jac. 5. 9 


N. x. A man hath the righ ule Fa 
toa benefice which is — , and ano · 
ther hath the Right of Preſentation, if 
he who hath the right of Nomination be. 
come a Popiſh Recuſant convie , I conceive 
heis diſabled by this AR to nominate. 

For altho only the word [ Preſent }] be 
here uſed as to a Benefice or Ecclefialtical 
Living preſentative, yet this ſhall extend 
as wel to Nomination; for the intent of the 
Act, 3 Fac. 5.4 18. N. 1. is to prevent a 
Recuſant from —— who ſhall be in. 
cumbent , and the Caſe of Nomination js in 
equal miſchief with that of the Preſentant A 
and if the Recuſant ſhould not be diſabled to 
nominate as wel as to preſent the intent of 
the Act, 3 Fac. 5. G 18. N. I. would be elu- 
dedz for he, that hath the right of Nomina - 
tion, is in eſſect the Patron 3 and he, that 

te at the Nomination of another. is 
t as a Meſſenger between him and the Or- 
dinary, 14 H. 4. 11. 

Aud if he, ho is to preſent, preſeuts any 
other than the perſon nominated to him, or 
doth not preſent the perſon nominated, he a 
who nominats , may bring a ſecond Impedi- | 
ment 2 inſt him. 0 


And he, who haththe Nomination, — 


CCXLYIL 
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3 Fac> 5 . Of Recuſants, 
jointly with him who hath the preſentation, 


confirm the Leaſe of the Incumbent, Moor 49 
PI. 147. F. N. B. 33. It is true the gene- 


ral Rule is that penal Statutes ſhall not be 
taken by Equity: from whence may be in- 
ferred that 3 Jae 5. G18. N. 1. only dif 
abling a Recuſant to preſent to a Beneſice 

tative ſhall not be extended to diſable 


m to Nominate , altho it be within the 


ſame Miſchief: But that Rule hath ſome Ex- 
ceptions: and where the intent of the ma- 
kers of the Law plainly appears by other 
words, in the ſame Statute a penal Statute 
ſhall be expounded largely and according to 
that Intent beyond the Letter, as in caſe of 
ny on 3 Eliz. 6. 1 N. Hob. 25. 

Now in the ſubſequent Clauſe 3 Foe. 3. 
$ 19. N. 1. touching the Univerſity, the 
Nomination as well as Preſentation is given 
to them, and conſequently the Recuſant 
was intended to be diſabled in the one Caſe 
as well as in the other. 

Beſides the words | Diſabled to preſent ] 
3 Jae. 5? 18. N. 1. may be aptly enough 
expounded, diſabled 10 nominate , for t 
Preſentment is truly and really in him who 
hath the right of Nomination, as is held in 
14 H. 4. 11. * | 

e239. Chancellor and Scholars of the 

Uni »3 Joc. 5. G 19. N. 2. althothe 
Univerfity' be incorporate by the name of 
Chancellor , Mofters and Scholars yet the 
deſcription here made of them by the name 
of Chancellor and Scholors is — — 


— 


| 


—— — 


19 Jac. 3. Of Necuſanti. 


0 ſusßelentiy denotes the perſons intended, 


and the Univerſity ſhall have the preſenta» 
tion, & c. As if the true name of Incorpora- 
tion had been expreſſed, for Acts of Parlia- 
ment as well as Wills are to be taken accor- 
ding to the Intent of the Makers , and not 


according to the firict Letter, zo Co. 37. 


Page 229,230. Shall have the Preſents- 
tion, & e. 3 Tac. 5,4 19..N.x, It hath been 
a Queſtion what is given to the Univerlity 
by theſe words, whether only a'bare power 
or liberty to preſent, or a ſettled Tſtate and 
Intereſt in the patronage or advowſon, Lone: 
22. 25. where two Juſtices Hatton and Toxes 
were divided in opinion upon this point. 

For Hutton held that that which.is given 
to the Univerſity by 3 Tae. 5. G19. N. 1. is a 
ſettled Eſtate and Intereſt, and compared it 
to the Intereſt or Eftate of the Lord who 
was to hold the Land, until he was ſatisſied, 
the value of the Marriage of the Heir, 32 H. 
3.6. 9 N. and to that of the Counſel by 
action, Burnell xx: Ed. 1. pag. 35. 5 N. 


and to an Eſtate given to a man, until C. 


be — In alt which Caſes the pany hath 

a ſettled Eſtate and Intereſt in the Land. 
But Imes contrary, that the Univerſity by 
— 5. Fig. N. 1. hath only a power or li- 
ty to preſent ( when the Church becomes 
void, and compared it to the power given 
to the Biſhop to preſent by lapſe aſter the ſix 
months, 13 Ed. 1. 5. 5 N. and to that 
given by 25 Ed. 3. St pag. 121, Hh N. of 
Proviſo s, where the Pope provides : and 
to 
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13 Jac- 5, Of Recuſant:. 
to that given to the King by 31 Eliz. 6, 
N. of Symony: In which Cafes no 
e or Intereſt is transferred, but only a 
power or liberty granted to preſent. 

For this Act, 3 Fac. 5. h 19. N. 1. doth 
not remove the patronage from the Popiſh 
Recuſant, but that continues ſtill in himſelf, 
and he is Patron not withſtanding his Con- 
viction, and as Patron ſhall confirm a leaſe 
made by the Incumbent , as he might have 
done heſore his Conviction , which proves 
that the Intereſt of the Patronage is not di- 
veſted out of him, nor conſequently ſettled 
in the Univerſity. 

Note: Altho this 3 Jac. 5. be a general 
Statute, and 3 Fac. 5.4 18. N. 1. be gene- 
ral, of which the Judges ought to take no- 
tice z yet this part of it, 3 Fac. 5.h 19.N, 
x- is Special and private, for that it con- 
cerns only particular perſons, and muſt be 
pleaded or ſpecially found, or otherwiſe the 

cannat take notice of it, Hob. 227. 

An. Needlers Caſe : and 10 Co. 57. and 4 Co. 

—— — 2 1 
230 3231, 232, 233. ing ſuc 

time as the Patron thereof fhall be, „ re- 

in 4 Recuſent convilt, 3 Jac. 5. Y 19. 
Ns. If the Univerſity 2 5 ſecond 
Impediment upon this Statute, they muſt 
ayerr that the iſh Recuſant Convict 
was and remained ſuch at the time when 
the Church became yoid. For without 
that they do not enable themſelves ta 


preſent? But they need nat avert _ 
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he remains a Popiſh Recuſant vich at 
the time of the, bringing of the ſecon@n 
pediment ; for when the preſentment bee 
vice is once veſted in the Univerſity , altho 


the Recuſant conform or dye, yet the Uni- 


' verſity ſhall preſent. 


Theſe words 3 Jac. 5. 19. N. are words 
of Reſiraint , and the Statute gives only a 
limited power to the Univerſity , ſeilicet, ſo 
long as the Recuſant ſhall be patron, or the 
patron ſhall be a recuſant. So that if before 
the Church becomes void the recuſancy be 
removed from the patron by his conformity 
or the patronage be xeinoved from the Recu- 
ant , altho he continues a Recuſant, the 


Univerſity have loft their power to preſent-- 


Jones 19. | 
And therefore If the Patron grant the ad- 


vow ſon in Fee, or in Tail, or for life, or 


years; theſe Caſes are out of the Statute, 
3 Fac. 5, $19. N. 1. And altho after the 
Grant (he becomes a Popifh recuſant convlct, 
and then the Church becomes void, yet the 
Univerſity ſhall not preſent, 

And it ſeems that altho the Patron make 
ſuch a Grant of the advowſon after his con- 
viction, and beſore the Church is void, yet 
this ſhall barre the Univerſity, for the patro- 
nage was before the Avoidance removed 


from the Reverſion, Foes 12. 10 Co. 56: 


contrary to the opinion of Hutton, who 
held that if a man made a leaſe for years of 
an advowſon, yet ifafterwards he becomes 


a Popiſh recuſant convit , the Univerſity 


ſhall 
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| 19 M. 5. OF Maat. | 
ve the preſentation-as a future Inte- 
ren ven to them by this Ac, not withſtan- 
ding fuch Leaſe Joner 26, And the reaſon, 
why by ſuch Grants the Univerſity ſhall be 
barred, is, for that the Diſability here infli- 
Qed on the Recuſant is only a diſability to 
preſent, ot to grant the next Avoydance , 
which extends not to any of the Grants be- 
fore-mentioned , nor fevers the patronage 
from the Patron, as thoſe other Grants do, 
And'the intent of 3 Tec. 5.4 19. N. 1. is 

to n. Preſentation by the Recuſant or 
by him to whom he ſhould grant the Avoi- 
dance, who it was preſumed would preſent 
ſoch 2 bne us the Recufant ſhould appoint. 
Bat now when he grants the fd vowſon it 
ſelf away, that Miſchief is prevented, and 
ute z Fac. 5.9 19. N. 1. Intended 
t Caſe to give away the preſenta- 
tlon ſtom the Grantee to the Univerſity , 
ane 19, 10. And yet if the Recuſants 
tant of the Advowſon in Fee or in Tayl, 
or forLife or Years, were by Covin or in 
Truſt on purpoſe to avoid this Statute, and 
be averred and found fo to be, ſuch Grant 
Dall not barr the Univerfity, 10 Co. 56 
* 20. ſupra 246. N 3. See Godbolt 216 


"it then the Averment in ſuch Caſe muſt 
five be of C Pin or fraud to any other intent, 
only ;*but it muſt be averred to be to the 
particilar intent te avoid rhis Statute, and 
defeat t F vey of the Freſentment, 
10d fo be thy thi Jary, Oc. 
man 
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A man ſeiſd imer alia of an Advowſon in 
groſs becomes a Popiſh Recuſant convict, 
the King ſeiſeth the Advowſon, as part of 
two parts z the Church becomes void in this 
Caſe, it was held by Hut. that the Univer- 
fity , and not the King ſhall preſent ; but 
Foxes 17 held ſtrongly to the contrary , and 
that notwithſtanding} 3 Fac. 3. H19. N. 1. 
the King ſhall have the Preſentation , for 
3 Fac. 4. 11. N. 4. faith that the King may 
take and ſcize two third parts of a Recuſants 


' Hereditaments, under which word an Ad. 


vowſon is comprehended, ſapra 178. N. 2. 

And altho the power or liberty of pre- 
ſenting is here 3 Iac. 3. 19. N. 1. given the 
Univerſity, yet that is to be intended only 
in ſuch Caſes where a Popiſh recuſant con- 
vid is Patron, but when the King hath 
ſeized the Advowſon as part of his two 
parts, the King is Patron and not the Re- 
cuſant 3 nor ſhall the title the King hath to 
the Advowſon by 3 ” we 4-9 11: N. 4. be 
diveſted by another Act of Parliament, un- 
leſs it had been given away from the King 
in expreſs terms, which Warb. and Winch. 


d. p 
rothe it hath been objected that when 
3 Jac. 5. 8 18. N. x. diſables the Reeuſant 
to grant any Avoidance , it diſables him to 
grant it to the King as well as to any other 
perſon ; but if the Recuſant may forfeit the 
Advowſon to the King, he may forfeit the 
avoidance to the King, and every ſorfeiture 


being a Grant or Gift in Law, as Com. 260, 


263 
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| 13 Jac- 3. Of Rernſants 
263. Holes Caſe , the Recuſant by conſe- 
quence may grant the Avoidance contrary 
to the expreſs Letter of this At, 

But to paſs by the Queſtions whether. by 
the recufants being diſabled to grant any 
Avoidance generally, he is diſabled to grant 
an Avoidance to the King? or whether the 
forſeicure of the two Third parts by the re- 
cuſant can be properly. called a Gift or 
Grant from the Recuſant , and not rather 
from the Law, which creats the Forfeiture ? 

It's enough here to diſtinguiſh between 
Voluntary Acts and Acts of Compulkon , 
for 3 Fac. 5. h 18. N. 1. was intended only 
to reſtrain his Voluntary acts; but when he 
forfeits the avoidance to the Kiog, altho the 
offence, viz, his recuſancy be voluntary, yet 
the conviction and forfeiture thereupon are 
involuntary , end the recuſant is therein po- 
tins patiens quam agent, Jones 21. 

A Popiſh recuſant convict ſeized in Fee of 
an Advowſon in groſs , is attainted of felo- 
ny or Præmunire, and the Church becomes 
void; in this caſe, Jones 20-26. Hats. held 
that the Intereſt, which accrued to the Uni. 
verſity upon the conviction for recuſancy by 
3 Jac: 5.Y 19.N. 1. ſhoald not be diveſted 
by the-attainder , one, contra. 1 
And that if a man ſeiſed of ſuch an Ad- 
vowſon acknowledge a Statute Merchant, 
and afterwards becomes a Popiſh Recuſant 
convict, and then the Statute is extended 
the Intereſt of the Univerſity by 3 — 5˙ 
$ 19, N; x. ſhall not be diveſted by t — 
tent, Jones 20-26. It 
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13 Jac. 5. Of Re artet 

If the King ſeize two parts of a Mantior 

belonging to a Popiſh Recuſant convict fot 

non-payment of the Forfeiture of XX. ih; 

per Month by 3 Fac: 4. 4 11, N. 4. to which 

Mannot an Advowſon is appended, the: two 
parts of the advowſon ſhall follow the tw 


parts of the Matinor , and the King ſhal 
preſent and not the Univerſity; — 


ding 3 Fae. 5. & 19. N. 1. For after ſuch 
Seiſure the King is Patron of the advowſon 
and not the Recuſant; and in this Caſe the 
King ſhall preſent alone, Hob. 126. Val - 
grond's Caſe, Moor 872. p 1214. 
Page 233. As ſhdl 1 


N and not as is already beneticed as # 


Coro 140. miſtakes, -for a fine eura is a bene»: 
fice ; and yet the Univerſity may preſtntor- 


nominate him who hath a fine cura. 


A Donative of the King's may be cum aur 


auimorum, and fo is the Church of the 
Tower of London 1 Co. 330. Mac kaller' s 


Caſe, and the Univerſity by 3 Jac. 5. F219 


N. 1 cannot preſent or nominate him that 
hathſuch a Donative. 


Notwithſtanding. 3 Int. 155. it ſcems 
that aDeanary, Archdeaconry, Prebend, “. 


are not Benefices with cure of Souls, nor had 
they been comprehended under that nan 
in 21. H. 6. 13. $9. N. altho the {| 


Proviſo 2 1. H. 8. 13. CG 31. N. 1. had been | 
omitted ,' for. that. Proviſs is eæ abundauti 
and there is no ſuch to except them out of 


13 Elim 12. 3. N. 1. of reading the Ar- 
*. 3 , 4 R ing ticles: 


- 


ben bave any other celui. 
Renefice with eure of Souls 3 Jac. 5. G 21, 
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ticles. And yet if Dun, Acthdeatog? or 
read not the Articles within the 
time timed by 13 Eliz. 12. C 3. N. 2. his 
is not void by that Statute, and 
the: reaſon is, becauſe is not a Benekce 
with cure of fouls. 
Th opinion of Juſtice Trial at Lincoln in 
Lent Aﬀezes 1668. who inthe caſe of Doctor 
8 andieſon denied the Archdeacon, for that 
he had not read the Articles within the time 
fo Rmiited and affirmed an Archdeaconry to 
ben Beneter with care within 13 Eliz. 12. 
§ 3. N. 1. being contrary to the Law and to 
T ey pn that Statute... 
Ang fort Prebend, the reaſon given for 
2 7 un i 4 Co, 79. Bland and Madox 
—— _ 3 Inft. 157 bor it 
hat a'Lay-man may be 
OW 70 Prebond, quia non habet curam 
mar. 


0 ſame reafon Dean Arch- 
> Probendary, C may be in this 
Speclencsd of nominated by the Uui verũ- 
15 70 J. $21. N. . ſor their 
5 is not a Bene ſice with cure of fouls. 
SAN. ot if "he mat rea a —— 
cure; av read Amticles 3. but 
if * the Pro 
motion r — 4 recur of ſouls, Which 
I tet from B. . 38. Goodmn's 
Caſe?! cad 28 1 20. and 1 Co. 
ale Cale, and 9 Ea. * 


10 


Page 274, 235. Convittedt ot thy time 2 
the 


thedeath of any Teſtator, or at the time of the 
Granting of Adminiſtrator, 3 Fac. 5.4 22, 

N. 2. Thele words are eo be conltruRed 
veddeuuo fingals fingalir, viz, that the Re- 
cuſ#tit (hall be diſabled ro be Executor, if he 
be convicted at the time of the death of the 
Teſtator, or to be adminiftrator , for ſo 
theſe words (at the time of the granting of 
am) adminiſtration ) are here to be under- 

Add therefore if a man makes his will, 
ind thetein appoints à recuſant canvie to 
be his Executor, and before the Teſtators 
denth the conviction is removed by reverſal 
of the judgment, or avoided or diſcharged 
for ſome defe& in the Indictment, Procla- 
mation or other Proceedings, and then the 
Teſtatot dyeth, in ſuch caſt the Recuſant 
is not by this Act 3 Fac. 5. F 22. N. 2. dil 
abled to be Executor. 

For aſtho the naming of an Executor is in 
Law a grant iug adminiſtration , and if a man 
by his Yaſt Will grants the adtminiſtrat ion of 
his Goods and Chat tels to F. S. without 
more ſaying theraby J. S. is made Executot 
Dye 290. So that the Naming of an Exe- 
cutor and the Granting of adminiftration 
within the meaning of 3 Fac. 3. F 22. N. 2. 
Adminiſtration here relating only to an admi ; 
niſtrator and not to an Ewecutor 5 befides 
the naming of an Executot amounts not to 
a compleat Grant of adminiſtration until 
the Teſtators death; for then, and not be- 
fore, che Will becomes in force , and if the 

R 42 party 
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party ſtands not then convicted, he is not 
Much leſs ſhall he be diſabled to be Exe- 
cutot who is not convicted at the time ofthe 
death of the Teſtator, altho he be convi- 
ted at the time of the Probat of the Will; 
for if theſe words ( Granting of Adminiftra- 
tion ) 3 Fac. J. 22. N.1. ſhould relate to 
an Executor as wel as to an Adminiftrator 
whichin truth they do not : yet the power 
given to the Executor by the Ordinary or 
Eecleſiaſtical Judge upon the Probat of the 
Will cannot be called a Granting, but only 
a committing of Adminiftration according 


,to the Will of the Deceaſed : and in ſuch 


caſe. all that the ordinary or Ecclefiaſtical 
Judge can grant, ate Letters teſtifying what 
the Teſtator hath already given to the Exe- 
cutor, and à power or authority to execute 
the Will, 55 
- Page 235. 4 Guardian in Chivalry , 
ac, F. $ 22, N. altho the-recuſant ſeiſed 
in Chivalry, and convicted, could not have 
been Guardian; yet if he had granted the 
ſeigniory to one who was no recuſant, the 
Grantce ſhould have been Guardian not- 
withſtanding this Act, for the miſchicf in- 
tended here to be pretended was removed 
when the ſeigniory was granted to another 
who was no recuſant by Jene 199 So if the. 
King had ſeized, the rcufancs ſeigniory as 
part of his two parts, the King, ſhould have 
bad the Wardſhip and not the next of Kin, 
cr the ſame xeafon , Fones '2't. 
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13 Jac. 5. Of Recuſants. 
Page 236 237- Shall be rhonght unme#? 
for ſuch tecuſans 3 Fac. 5. & 26. N.2. 80 
that the: Jaltices of peace are not. bound by 
this Act todeface all reliques of Price or to 
burn or deface all other Reliques or Popiſh 
books, as Wingate Coron. 144- miſleads, & c. 


And though herein much is referred to the - 


diſcretion of the Juſtices'of peace, yet where 
the Husband is a Proteſtant, and only the 
Wife a Popiſh recuſant, it ſeems by theſe 
words 3 Fac. 5. 26. N. ⁊. that they are not 
to conſider what is unmeet for. the Husband, 
but what is unmeet for the Recufant , viz, 
the Wife: and that it was not intended 
that they ſhould ſeize, burn or deface any 
Books of the Husbands tho Popiſh , unleſs 
ſuch whereby the Wife might be aided or 
confirmed in her ſuperſtition, So that in 
this Caſe Books written in a Language or 
Style unintelligible to the Wife are not 
within the meaning of 3 Fac. 5.4 26. N.2. 
nor ought by colour thereof to be taken from 
the Husband whois no Popiſh Recuſant. 
age 238. In-the ſame County where 
ſuch Popiſh Kecuſant ſhall be refident , 3 Fac, 
5.Y27. N. 1. A Popiſh Recuſant lives in 


CC. 
Warre. 


one County, and his Arms are kept in ano- 


ther County by one who is no Popiſh Re- 
cuſant, ſuch Arms cannot be ſeized by force 
of this Act by the Juſtices of Peace of either 
County, 

Not by the Juſtices of Peace of the County 
where the Arms are kept for the ſeizure or 
taking is here limited to be by Warrant at 

8 R 3 the 


3 Jace 5- .Of Recufante. 
the Seſſions in the County where the Recu- 
fant reſides, apd 3 Face 5. G 27. N. muſt 
be ſſrictly purfucd in that particulas: nor 
by the Juſtices af peace of the County where 
the Recuſant is reſident , for the Arms arc 
in _ County where they have nothing 
to do. 4 
Juſtices. And altho in ſome caſes where a Statute 
5&8. appoints à Juljice of peace to do a thing, he 
may doit ous of his County as to take an Ex- 
amination upon the Statute of Nima, 13 Ed. 
1. St. 2. Cap. 1. N. ofa Robbery. 27 Biz. 
13. C1. N. 2. as was reſolved 1 Co. 213 
Jenes 239. Helier verſ. H. of Blau, yet 
he cannot exereiſe any coercive power out 
of his County, as was refolved in that Cale 
for his poteffas juriadifionis is confined to his 
County as well as that of a Biſhop is confined 
: to his Dioceſs, fee Palmer 473. Aftnirhs cale 
infra 266. N. 2. And here the taking of the 
\ Recuſants a is 2 coErcive act, and 
therefore by 3 Fac: 5. 4 27. M x. can be 
executed by warraut of the four Juſtices of 
peace in that County only where they arc 
Juſtices ſo that this is cleasly can omiſſns 
and not provided for by this AR 
CCLVI. Page 238. Impriſoued by Warrant of or 
from any Fiſtices of peace, 3 Toe. 5. $28. N. 1 
any two Jutiices may grant their Warrant 
for impriſoning the Offender 4 and "tis ſuffi. 
cient in this Caſe , for Pluralis uumerns oft 
dnobus contentus , but a Warrant from any 
one jdltice will not ſeeyc contrary to Win- 
gate Ce ron. 145. Wes 
þ.i*, } 127 Page 
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Bae 238 , 239. Of ſuch County'3 Foe, CCLVII. | 
5.9 28. N. 1. that is of the County where 
the Popiſh Recuſant is refident, for no other 
County was named before a Popiſh Recu. 
ſant lives in one County, and his Arms are 
kept in another County by one who is no 
Popiſh Recuſant, the Juſtices ofpeace of that 
other County cannot by force of this Act, 
3 Jac. 5. Q 28. N. 1. impriſon him that 
keeps them, for they are not named here 
but the power in this Caſe is expresſly limi- 
ted to oy gn and no other can inter- 
meddle therein; neither will the Würtzut 
of the Juſtices of peace of the County where 
the Recuſant is reſident, reach him who is in 
another County, for the coercive authority 
of a juſtice of peace eannot exceed his limits 
or bounds , as Comm. 37.is held in the Caſe 
of the Lord Jay. 

Ie was reſolved that if a Juſtice of Peace of 
the County where the Felony was commit- 
red pui ſue a Felon into another County and 
take him there, the Felon muſt be impri. 
ſoned in the County where he is taken , and 
the Juſtice of peace who purſued him hath no 
power to carry hitm to the Gaol of the 
Quunty whete he did the Felony , for he is 
a Priſoner in the County where he was ta- 
ken, and there the Juſtice of Peace hath no 
more power to do than an ordinary perſon , 
13 Ed. 48. Freſpſuit Br. 3. 

So that, as it ſeems in this Caſe , the par- 
ty who keeps fuch Arms, cannot be impri- 
ſoned by 3 Fae. 5. Q 28. N. 1. but this like- 

| | R 4 wiſe 
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wilc; is caſws omiſſus, and not here provi- 
ded for, a 


7 Jac. 6. 
Of Allegiance. _ 


PAs: 243+ 243. upon 7 Fac. 6. & 8. N. 
1. the King cannot diſpence with any 
Member of the Commons Houſe of Parlia- 
ment from taking this Oath of Allegiance , 
for that he is here declared to be perſons in- 
babilis, untill he take it, Vaughan 355. 
Thomas and Sorrell ſupra, 44 and 3 Ift. 154. 
Page 246. For any two Juſtices of Peace 
within any County, City or Town Corporate, 
Ec. 7 Fac. 6. Y 26. N. 2. the two Jultices 
may require this Oath of any perſon that 
(hall happen to be within their Jurisdiction, 
altho his Habitation be in another County 
or Libcrty , for the Oath of Allegiance ſe- 
guitur perſonam non locum, 2 Buiſtr. 155, the 
King againſt Griffith , &c. | 
Page 246. To require any perſon or per- 
ſons, 7 Fac. 6. & 26. N. 2: This is an en- 
largement of the power given to two Juſti- 
ces of Peace by 3 Fac. 4. 13- N 4. For 
thereby they could have required the Oath 
but only in ſome particular Caſes, ſaprs 9s 
| \ a 


7. Lac. 6. Of. Allegiance, 
but by 7 Tec. 6.5 26. N. a. they may require 
it of any perſon whatſoever of competent 
age and under the degree of a Baron or Ba- 
roneſs. 5 

The Juſtices of the Peace in this Caſe 
7 Iac. 6. 26. N. 2. or the Juſtice of peace in 
the following Caſe, 7 Tac. 6. F 26. N. 4. 
may make his or their ſpecial Warrant to the 
Conſtable to bring the party before the ſaid 
Juſtice or Juſtices to take the oath; for by 
7 Iac. 6. 26. N. 2, by giving them power to 
require the Oath doth implicitly authorize 
them to make ſuch a Warrant Quando Lex 
aliquid alicui concedit, concedere videtur, & 
id, fine quo res ipſa eſſe non poteſt : and it is 
againſt the Office of the Juſtices of Peace and 
the authority hereby given them to go and 
ſe ek the party, 12 Co. 130. 

But the Conſtable cannot by vertue of 
ſuch Warrant break the Houſe where the 
party is, for he is no Offender before he re- 
| fuſe the Oath or commit ſome contempt to 

the King. | 

Page 246. If any Perſon or Perſons of or 
above the ſaid Age and Degree, 7 Fac. 6. 5 26 
N. 3. that is of the ſaid Age, and above the 
faid Degree of a Baron or Baroneſs, for ſo 
the words muſt be taken, viz , conjunctive. 
ly, and not of ſuch who are of the Degree 
of a Baron or Baroneſs, and no more. For 
the precedent words 7 Fac, 6.4 26. NI. 
appointed that the Oath may be tendered to 
ſuch by any Privy Counſellour or the Biſhop 
of the Dioceſs in all Caſes, altho they were 

| never 
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never Convicted, Indifted or Preſented | 


but to ſuch Noblemen or Noblewomen as* 
are above that Degree, it cannot be tende- 
— by vertue of this Act, 7 Fac. 6. 926. 
de unleſs they have been before convi- 
&ed, indicted or preſented for not coming 
to Church, or not receiving the Sacrament; 
and in thoſe Caſes no leſs than three Privy 
Counſellours, Quorum nun, & r. can tender 
it, x2 Co. 130, 131. 
e 247. If any Perſon or Perſons what- 
ſorver, &c. under the ſaid Degree, 7 Tar, 6. 
$ 26. N 4. A Baroneſs, or any Woman 
above thar d who is not of noble birth, 
but only by Marriage, becomes a Widow, 
and takes a ſecond Hasband under the De- 
gree of Nobiliry , and Is convicted, indi- 
ed or preſented of Recuſancy, or complai- 
ned of by rhe Minifter , t. to a Juſtice of 
Peace who finds cauſe of Superſtition , the 
—5 of Peace may require hex to take this 
th, altho ſhe were once Noble, for by 
her ſecond Marriage ſhe hath loſt her Nobi- 
lity and Name of 2 * together with the 
Pileiledges of her Nobility, Quandt m- 
lier nobilit nupſerit ignobili deſitit eſte nobilir, 
which is to be underſtood of Nobility acqui- 
ted by Martlage, , ſaprs 212. For that which 
was gotten by Marri _ alſo be loſt by 
Marriage , Eodem mods 3 0 
. — z and in ſuch Cafe ſhe ſhalf not be 


tryed by N fot they ate no longer 


— A 
| But if omen 


be Noble by Birth or de- 


ſcent 
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ſcent , whomſoever ſhe mariics, yet the re- 
maineth Noble, for Birthright is Character 
indelebilis , 4 Co. 118. Aon, Cafe, and 6 
Co. 53. Caunteſs Rutlend 6 and 7 Ed. 6. 
Dyer. Ref Br. 31-69. and 1 I. 69. 

tis obſervable that 21 Hi. 8.13. 0 
„ ; provides tha 2 Datcheſs, Mar- 
which ake a ſcond Husband under the de- 
gem l 3 

reiage fa 
lains as 2 s Widow, which the 
could not have done, if ic h not been ex- 
presſly provided for by the Statute and the 
reaſon given 4 Co. 12 — ſuch 
Maeriage het e is determi . 
hakte 7 Las. 6. G26. N. 4. there bei 
proviſionsl Clauſe, ſhe hall not — = 
privitedge of Nobility + but may 1 
the Oath of Allegiance by the Juſtice of 
Peace, as in the C e of a common perſon. 
, Page 249+ Shelf ſtand ans * L mg cc 
ictia o,iwd, 7 Lee. 6 "uk | 

The words being in the i Lo „ h 
not neceſſary that the party be convicted 
but if he Nand preſented or indicted ide not 
coming to Church or not receiving the Sa- 
crament , aud be under the degree of a Ba- 
ron , the Juſtice of peaco ought to tender him 
: Wo cnt 1d the ſaid Ile 
| e 247, 248. Andibeſoid 1 
find cauſe of Suſpicion, of Ire. 6. G 26. N. 4. — 
and not if the party be „ i. 
ove Cyron. 159. miſtakes , for the hare fu- 
he ſpielon 


A532 ac. 6. Of Allegiance: 
ſpicion of the Juſtice of peace or any other 
Perſon is no ſufficient ground to require the | 
Oath, or committ the party for the refuſal, | 
but there muſt be ſome good cauſe for that 
Suſpicion, and theſame muſt be alledged in 
Juſtier of peace his Plea or juſtification, if 
he be Sued for committing him to Priſon for 
ſuch refuſal. ' So if a Man be arreſted on Su- 
ſpicion of Felony , and brings his Action for 
falſe Impriſonment , the Defendant-ought 
to ſhew ſome Matter in fact to induce hls 
Suſpicion: for in theſe and the like Caſes a 
bare Suſpicion is no juſtification ſufficient, it 
being a Matter ſecret , and not traverſable 3 
but the Cauſe of Suſpicion is traverſable, 
3 Bulſtr. 28. 4. Weole verſus Wells 7 Ed. 4. 
20. and 17. Ed. 45. and 5 H. 7. 4. And 
whether the Suſpicion be juſt and lawfull 
ſhall be tryed and determined by the Juſtices, 
2 Inft. $2. 11. Ed. 4. 4. | 
CCLXV, Page 248. That tben any one Iuſtice of 
Fuſpices, Peace, 7 Tac. 6. $26. u. 4. What was ſaid 
by Coke Chief Juſtice in Griffiths Caſe, 2 
Bulftr. x 5 5. that any one Juſtice of Peace may 
miniſter this Oath, is to be underſtood of 
ſome Caſes only 12 Ce. 130, which are no 
others than thoſe here mentioned , as he ex- 
plains his meaning, 1 2 Co. 132. that one Ju- 
Rice of Peace cannot committ any for Refu- 
ſal of his Oath , unleſs they be proſecuted , 
indicted or convicted, and according to 7 
Lic. 6. 26. u. 4; ſupra 184. | 
CCLXVI. Page 248, 249, 250, Within whoſe 
Commiſion or Power ſuch Perſon or 70 
| a 
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ſhall at any, time beresfter be, 7 Tac: 6.4 26. 
N. 4: A perſon complained of, and againſt 
whom Cauſe of Suſpicion is found by the ju- 
ſtice of Peace, flyeth into another County, 
SQuare whether a Juſtice of Peace of that 
other County can require the Oath of him , 
and committ him upon Refuſalz for he ſeems 
to be impowered thereunto by expreſs words 
of the Statute , for that the Party is fallen 
within his Commiſſion or Power, &c. . 

But yet I conceive that 7 Tac. 6. & 26, 
1. 4. By theſe words ( Any ene Inftice of peace 
witbin whoſe Commiſſion or Power, &c.) is 
deſigned. or intended no other Juſtice than a 
Juſtice of that County where the Party was 
complained of, and ſuſpected: and that if 
he fly into another County, no proceedi 
can be there upon the Complaint and Suſpi- 


* cion in the County whence he came, nor 
any one Juſtice tender him the Oath, er 


committ him for Refuſal, without a new 
Complaint and Cauſe of Suſpicion in the 
County whither he flyeth. £5 
For where the Party cannot be Indicted 
of a Præmunire for Refuſing the Oath upon 
the ſecond Tender at the Aſſizes or Seſſions 
by 7 Tae. 6. 26. u. 6. There the Juſtice or 
Juſtices of Peace out of Seſſions cannot ten- 
der the Oath, or commit for Refuſal z for 
the Commitment is in order to a, ſecond 
Tender and an Indictment of Premuxire 
thereupon , but in this Caſe the Party can 
not be Indicted of a Præmunirs in the Coun» 


ty where he flyeth for refuſing it upon the 


becand 
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ſecond Tender for the Offence for which the 
Party muſt be jndicted, is 4 complicated 
Offerice confifting of ſevers! Parciculers, 
*. In giving juſt cauſe of Suſpidon without 
which the Patty complain d of accordipy to 
this Act, 7 Tec. 6. & 26; n. 4: catinotbe ten. 
dered the Oath by one juſtice of pesee. 
Then 2. Iirrefuſing the Oath before the ju- 
fñice of Peace who tendered it. And lady, 
3. Inrefoling it upon the ſeeond Tender at 
rhe Aﬀres'or ns, all which muſt be 
ted in thefndiqenent. 

So that the cauſt of Suſpicion is pars em. 
mam, and thut atifing in the County where 
the Party dwelt, and was complained ef, 
carmot be puniſhed iri/another County, un- 
tefs the Statute 7 Ide. 6. & 16. 1. 4. had e 
presſſy made it ext e there, ſapra 18 
True it is that ſome Statafes do enable 
Juſtices of Peace to puniſh an Oſſence dont in | 
another County, but that is white they en- 
abfe therm likewiſe to examin the troch of 
the Fact, and tate Proceſs and Evidence 
thereof. So 1 Ide: 2. & 5. . 2. and 7 lar. 
11. $$. x. 3. and 255. impower tlc 
Juſtierv of Privee where the Party is appie 
hended to pxartiin' and puniſh the de; 
bar in out Cafe the cauſe of Sofpidon * 
in one Connty is not made exaniindble, and 
conſequentiyj not 


punſchatſe ie anet her 

County, and if not puntſhable there no Ju- 
Mice of Peace of thut other Count aa pro- 
— — — — 
aide ev ener - We tk 
Commiton or Power. But 
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But yet the Party ſo fying into another 
County may without any Cornplaiat or cauſe 
of Suſpicion be tendered the Oath, and pro- 
ceeded againſt there by two Juſtices of Peace 
uu, Ce. by vertue of the fore- go- 
ing words of this Clauſe, 7 Jac. 6.4 26. 
u. 2. Altho he dwell in another County, 
and that for the reaſon before given, viz, 
becauſe this Oath ſegumur n 1 


Bat Wingate Corom. 1 30. faves the labour 
of this Queltton, for he erroneouſſy refirains 
the pawer of tendring the Oath in this Caſe 
to the Juſtice of Peace to whom the Com- 
plaint is made, asifnoothes Juſtice of peace 
of that County could proceed therein, 
which is contrary. to the expreſa words as 
well as the meaning of 7 Tec. & 26. u. 4 

Note: That Daken 107. Cop. 45. faith, it 
ſeerns requiſite that the Juſtice or Juſtices of 
Peace do make like Certificat, as 3 loc. 4. 
F z. 2. 5. at the next Aſlizes or Quarter- 
Seſlions of fuch Perſons as have taken this 
Oath before-them by force ol Lac. C & 26. 
n. 4. But upon what ground Maſter Dalien 
thought this requiſite to be certified at the 
Ailizcs I know not, ſeing there is ng fach 
Certificate to be made by 3 Jae. 4. H 13. 1. 5 
but only to the General or Quarter- Seſſions 
of the Peace. 

And zs for the Sefftons, I conceive neither 
the Juſtices of Peace, if they proceed on 7 
Ive: 6. h 262%. 4. and not upon 3 Le. 4. 


Y 13+ #. 3. are bound to make ſuch Certi- 
ficate, 
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7 Jat. 6. Of Allegiante. 
ficate, nor the Clerk of the Peace or Town- 
Clerk to record it, for it is not here requi- 
red to be done. 

But yet in ſach Caſes where the ſame per» 
ſons are impowered by both thefe Statutes 
to require and miniſter this oath , as where 
the Party is convicted of Recuſancy, in which 
Caſe two Juſtices of the Peace, Quorum unn: 
&e. may require the Oath by the Special 
words in this Clauſe of 7 Iac. 6. 26.u: 2. 
or of the General-words in this Clauſe of 
7 Iac. 6. & 26. n. 2. And it doth not appear 
upon which of theſe Statutes they proceed, 
as it may ſometimes ſo happen thete, if the 
Party take it; will be ſaſeſt for the two Juſti- 
ces to make ſuch Certificate to the next Ge- 
neral or Quarter. Seſſions, as is appointed; 
3 Iac. 4. FI u. 5. and for the Clerk of the 
Peace or Town Clerk to record it. 
Page 250. If any Perſon or Perſons , this 
Clauſe, 7 Tec. 6. & 26. u. 5. is General, and 
extends to all before : So that if any of the 
Nobility refuſe this Oath , they may be com- _ 
mit ted to the Common Gaol, & e. by ſuch 
as are by this Act Authorized to tender it, 
12 Co. 131. 2 - 1 | - 
Page 251. Sball refuſe: to take the ſaid 
Oath daly tendered ts him or ber, 7 lac. 6. 
§ 26. u. 5. Ifthe Perſons authorized to ten- 
der this Oath, ask the Party whether he will 
take it; and he ſalthche will not quiere whe⸗ 
ther this be ſuch à Tender and Refuſal as 
ſhall make the zefufer liable to be impriſoned 


& proeceded againſt by ſorce of this Act, po! 
222 c 
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he or they who tender it, have in readineſs 
both the Formof the Oath and the Book 
to ſwear on; for it is to be preſumed that 
the Act intends all requiſite Circumſtances 
ready to enable the one to minifier, and th 
other to take the Oath. . 

And''tis held, that, before there can be 
any ſuch Refuſal of this Oath, as is here 
intended, it ought to be read or offered to 
be read to the Party, cſpecially if he be 
illiterate; or, if he he not yet, that, at leaſt 
it ought to be offered to him for himſelf to 
read it, for perhaps the Party never ſaw or 
heard it: And in ſuch Cafe it would 


againſt Reaſon that the Refuſal ſhould be 


penal, and therefore in 9 Tee. upon the 
Tender of this Oath at Sarjeants-Inne in 
Fleet- Street, it was read by Order of the 
Judges there. 

age 251. To the Common Gaol 7 Lac. 
9. 9 26. . 5. The Juſtices of the Court, 
of B. R. uſcd to tender this Oath in Court 
as Juſtices of Peace of Middleſex; and upon 
Refuſal the Party is to be committed to the 
Priſon of the Marſhalſey , which is the Or- 
dinary Priſon of that Court , untill the next 


Seſſions , 2 Buſſr. 155, Dyer 297. 

252 , 253, 254. Being lawfully 
Convilied as a Popiſh ant, 7 lac. 6.4 38 
. 1, That is upon Indi tat the King's 
Suit, or a Popular Action or Information 
upon 23 Eliz. 1,9 5. and 11. or Debate at 
the King's Suit alone, by 35 Eliz. 1. H 10. 


u. 2. ſupra 119, In which two laſt Caſes the 
8 


former 
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former Laws gre ſomewhat altered by this 
Statute. 

Far by the ſormer Laws 23 Eliz. 1. and 
35- Elis, 1. If a Perſen had been convi- 
Gd of Recuſancy any other way than by 
Indi&ment , no more could have been de- 

ded, either by the King or Informer 

than for the Months mentioned in the In- 

— or Count, and the N 
ſhould nag have run on in ſuch Caſe z fox 
that 29 Klig 6.9 N Jae. 4:5. 

N. Which late the enalty to the 

King after Conviction, intend no other 

pnyicion than by Indictment, as hath 


been there (aid. 
But by this Act 7 Fae. 6.4 28. N. x. If 
3 Populax. Action or Information » A 
4000 of Debt, &c, at the Klug 
alone be brought againſt the Hlathaed wa 
Wife for. the Recuſancy of the Wile , 
at be had agzinſt them, the Hus- 
{ ſhall not only pay, for the Time con- 
od in the Information or Count, hut 
the Wie (hall. be impriſoned; ever aſter- 
wards, unkes; (he conform , or the Ha- 
band pay ten Pounds: por Months or yield 
1035 is Statüte, 7 Je 4 28. 
Ne Joh after ſuch Con diction of the 
Wiſe in © Suit or, Action of. 
Debt, , at the King's Suit take away 
the Pe pulat Action or: age x: an, from, 
the Iaformer., or the Action of Debt, Oe. 
from the King ber the time ta como: r 


— — 
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that they may be brought againſt the Hus- 
band and Wife for the Recuſancy of the 
Wife for any Month or Months wherein ſhe 


is abſent from Chureh after ſuch Con- 


viction, for 7 Fac. 6. H 28, N. 1. and 23 
Elix. 1.4 ix, N. 1. and 35 Elis. 1. § 10. 
N. 2. arc all Affirmative Laws, and may 
well ſtand together: So that any of the 
three Remedies given by theſe Statutes may 
be purſued, 7 Fac. 6. Q 28, N. 1. not 
abrogating any former Law but only provi. 
ding another way of Puniſhment for the 
Wise afrer ſhe is once Convicted: how- 
beit ſhe hall not be puniſhed by any more 


than one of theſe three wayes, 11 Co. 63. 


x Roll 94. Doctor Fofter's Caſe: 2 Co. 529. 
Parker verſ. Lawſon Crompt 14. 


And therefore, if the King bring an | 


Action of Debt, &c. upon 35 Eliz. 1.4 10 
N. 2. againſt the Husband and Wife, or the 
Informer ſuc them upon 23 Elis. 1. C 11. 
N. I. for any abſence of the Wife from the 
Church, after ſhe is once Convicted by 
either of thoſe wayes, and recover: the 


Privy Counſellour, Biſhop , or Juſtices of 


Peace here mentioned, 7 Jace 6.4 28. N, 
1. cannot impriſon her by force of this Act 
for the non-payment of the ten Pounds per 
Month by the Husband for thoſe Months 
for which the King or Informer hath reco- 
vered: or for his not yielding the Thirds 
of his Lands to the King. 

And the Reaſon is for that, when the 
Husband ſtands charged * the Penalty 

2 | 


of 
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of XX. lib. per Month for the abſence of 
the Wife, the Intent is ſatisfied in reſpect 
of thoſe Months of her abſence for which 
he ſtands ſo charged, for if he pay not the 
XX lib. per Month fo recovered, the King 
or Informer hath the ordinary Remedy after 
Judgment by Proceſs or Capias againtt them 
both, and the Intent of the Act, 7 Fac: 6. 
$28. N. 1. was no more than that the Hus- 
band ſhould pay ſor the Recuſancy of his 
Wife, or the Wife be impriſoned, 

And if in this Caſe the Privy Counſel- 
lour, Biſhop, or Juſtices of Peace ſhould 
have power to inform the Wife, unleſs the 


- Husband would pay ten lib. for the Months 


for which the King or Informer hath reco- 
vered , it would follow that the Husband 
hach his Election whether he will pay ten 
Pounds per Month to the King by force of 
this Act, 7 Jac. 6. & 26. N. x. or the twen- 
ty Pound per Month fo recovered againſt 
him by the King or Informer; for he ſhall 
not pay both the one and the other, for 
that were by his puniri pro uno delicto: and 
if he ſhall have his El:Aion, the King or 
Informer might by this device be eluded of 
the Penalty of twenty 1:6, per Month ſo re- 
covered, which could not be the intent of 
the Makers of this Law. 

But if the Wiſe be after ſuch Conviction 
impriſoned by force of this Act, 7 Jac. 6. 
$ 28. N. 1. neither the King or Intormer 
can ſo ſue the Husband and Wife for the Re- 


cufancy of the Wife, for ſhe is already pu- 
E niſhed 
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niſned by this Act, and muſt remain in pri- 
fon until the Husband pay the ten lib. for 
every Month, or. yield the Thirds of his 
Lands to the King,or the Wife, conforms. 

So if the Husband yields the Thirds of 
his Lands to fave his Wifes impriſonment, 
be is already puniſhed by this Act, 7 Jac. 
6. § 28. NI. and ſhall not again be puni- 
ſhed or ſued by the King or Informer, 
either upon 23 Eliz. 1.4 11. N. 1. or 35 
Elex. 1.4 10. N. 1. 2 245 

And if after fuch Conviction of the Wife 
he pay ten lib. per Month, to ſave her im- 
priſonment, he cannot be ſued with his Wife 
for the twenty lib. per Month upon either 
of thoſe Statutes by the King or Informer , 
for theſe Months of her abſence from 
Church incurred after her Conviction , for 
which he hath paid the twenty 15h. month- 
ly to the King; for he ſhall not bis puniri 
pro uno delidto, oy: 

Hitherto hath been ſpoken of the Con- 
victien of the Wife at the King's Suit alone 
by Action of Debt, & e. or by the Infor- 
mer, Qui eam, &c. which doth not ap- 
propriate. the Penalty to the King by 29 
29 Eliz. 6.4 4. N. 1. or 3 Fac. 4.4 8. 
N, 2. 

If the Wife be Convicted of Recuſancy 
upon an Indictment, it hath been much de- 
bated whether that doth not appropriate 
the Penalty of twenty lib. per Month to the 
King for the time to come, by 29 Eliz. 6. 
C 51. N. I. and 3 Jac. 4.8 I. N 2, that the 

| S 3 King 
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King cannot bring an Action of Debt, or 
the Informer any Popular Suit againſt the 
Husband and Wife for any Offence of Recu- 
ſancy committed by the Wife after ſuch 
Conviction. ſxpre 79. N 17. and 173. N. 2. 
However, admitting they may yet now, if 
the King take advantage of this Statute, 
7 Jac. 6.4 28. N. i. the. wife be elther 
impriſoned, or the Husband ylelds the 


third paxt of his Lands to the Ring, there is 


no queſtion but the King and the Iuforiner 
are both barred to ſue for the twenty lib. 
per Month ſor any time incurred after her 
Conviction, for the King hath made his 
Elect ion to puniſh her this w y, and the 
Informer eannot ſac her ,' for ſhe is puni- 


ſhed already at the Suit of the King. And 


it the Husband pay the ten kb. per Month ,/ 
the King and Informer are likewiſe barred 
for thoks Months of her  ablence from 
Church, incurred after her Conviction, for 
which the Husband hath paid the ten Ib. 
monthly to the King, for be ſhall not be 
twice puniſhed for the ſame Offence. 
Page 255. Of oll bir Lands and Tene. 
ments , 7 Fac. 6. § 28. N. 1. By Tenements 
ate tobe underſtood Offices , Rents, Com- 
mons , Profits, Apprendre out of Lands, 
Advowſons and the like; wherein a man 
hath any Frank- Tenement, and wheneof 
he is ſeized ut de libero tenemento, for all 
theſe are included under the word | Ten- 
ment | as well as Lands and other Inheritan- 
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22, Grants Br. 143. Ferkius dect. 114, T1 . 
Finch, 130. 2 Anderſon 4: the Womans 
Lawyer 3. P. 188. But Tenement extends 
not to a is mat Leaſe for Years, Don- 
Br. 41. grants By. $7. x Bulftr. 101. Tuypine 
againſt Forryer. So that the Husband need 
not/ yield to the King the third part of his 
Leaſes for yeats for the Recufancy of hk 
Wife. ö i 
Page 255, 256. Shall continue ont of 
Priſon, 5 Jac. 6. G 28. N. 1. A married Wo- 


man convicted as  Popifh Recufant, is (af- 


ter her Convictlon, and before any further 
proſecution, or any Election made by the 
Hasband whether he wit] pay the ten pound 
yr Month, on yield the third part of his 
Lands.) irnptiſoned by Procefs FE EI of 
fori ſome other Glauſe not relating” to 
Convidtion , and afterwards is ſet at Hberty⸗ 
it ſeems that the Husband ſhalt not pay the 
ten lib. per Month for the time the was in 
e i] 3 A * 
For k * 4. 0. 28. N. i. 
only of the time during which fic conti- 
nueth out of Priſon z ind alcho ſhe were not 
impriſoned for her Recuſancy, yet ſeeing 
ſhe had not, during ſuch her impriſonment, 
the Benefit intended to her in confideration 
of the ten lib. per Month, or third part, 
viz, her liberty; the Husband ſhall not for 
that time pay the Penalty here appointed to 
ſave her Impriſonment z but if he pay it for 
the tinte after ſhe is ſet at Liberty, that is 
ſufficient to ſatisfy the intent ofthis Act. 10 
t 
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But if after ſuch Conviction the Wife be 
impriſoned by Covin, upon ſome pretence 
not relating to ſuch Conviction, that ſhall 
not ſave the Husband's payment of the ten 
lib; per Month for the tine the was impri- 
ſoned , but after ſhe is ſet at Liberty ſhe may 
be again impriſoned by force of this Act, 
7 Fac. 6.5 28. N. z. unleſs the Hasband pay 
the ten pound per Month, or ſatisfy to the 
King the third part of the Profits of his 
Lands „as well for the time of ſuch Cove- 
nous Impriſonment, as for the future: for 
the Covenous Impriſonment, was upon the 
matter her own dt, and no perſon ſhall 
fake advantage of an Impriſonment cove- 
nouſly cauſed by him or her (elf, 16 Ed. 45; 
here ſhe continued out of Priſon in the 
of this Act, 7 Foc. 6.4 28. N.1.'be- 
cauſc her. Impriſonment was not by proceſs 
of Law in init am. 
And ſo if a man be outlawed while he is 
in Priſon, yet the Qutlary ſhall not be 
avoided for that cauſe, if the Impriſonment 
were by Coven or conſent, of the party out- 
lawed , 1 Inft. 259. 38. Af. 17. 


3 Car, 


3 Car. 1,2: (3) Of Oufter le Mere: 265+ 


3 Car. I, 2. (37; 
Of Ouſter le Mere. 


P 258, 259. Or of Oyer and Termi- 
ner, 3 Car. 1. Cap. 2. ( 3063. N. 1. Ju- 
tiices of Peace cannot take an Indictment 
upon this Statute, for no inferior Court 
ſhall take authority by any Statute, unleſs 
it be ſpecially named, Savill 135. pl. 212. 
Agard and Sandife. 

And altho Juſtices of Peace have in their 
Commithon, F 14. an expreſs Clauſe ad au- 
diendum & termiuandum; yet foraſmuch as 
there is a Commiſſion of Oyer and Termi- 
ner known diſtinctly by that name, and the 
Commiſſion of peace is known diſtinctly by 
another Name, they fhall not be included 
under the general wordsof Juſtices of Oyer 
and Terminer , as was adjudged 3 Co. 87. 
Hill 30 Eliz, B. R. in Smyth's Caſe, who 
was Indicter at the Seſſions of the Peace in 
the County of Oxford on 5 Elis. 14. of For- 
ging Deeds, which impowers Juſtices of 
Oyer and Terminer to inquire of, hear _ 


5 r 1. 2-( 3) Of -Oufterle Mitre. 
determine that Oſſence, and yet the In- 
dictment before the Juſtices of Peace was 
quaſht, as taken coram non judice, 9 Co. 118. 
3 Inft. 103. and 3 Co. 60, 1. Wilſon's Caſe, 
and 3 Co, 697. Hunts Caſe, See Juſt ices, 


— 


Nowing the Learning and 
82 Induſtry of the Author of 
this Work , who hath therein 
very ſeafonably beftowed his 
Pains upon Explaining the An- 
tient Laws made againſt Recu- 
ſants; I do Recommend the 
ſame to the Publick. 


Fra. No R T H. 
* : 


